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A. Legal protection for GI’s and Institutional Framework

	1. Legal frame for the protection of Gis

	A.1.1.
	What are the legal provisions implementing the TRIPS Agreement for GIs in your country (national legislation or supra-national legislation directly applicable, except the international agreements) ?

Laws focusing on business practices




X 
Trademark law







X
Special protection






X 


through a special registration system

X
1) Burgerlijk Wetboek (Dutch Civil Code), art. 6:162, art. 6:194-196

2) Handelnaamwet (Trading name Law) 1921, art. 5
2) Benelux Merkenwet (Uniform Benelux Law on Marks), art. 6 - 1a, art. 7-1b,c, art. 8 (ref. 40/94/EEC)
3) Landbouwkwaliteitsbesluit Geografische Aanduidingen,  oorsprongsbenamingen en specificiteitscertificering, 1971 (complying with 2081/92/EEC and 2082/92/EEC)


	A.1.2.
	Is any change expected in the mid-term for the legal frame regarding GIs in your country?

No (EU dependent; NL is not likely to lead herein)


	YES

 FORMCHECKBOX 

	NO

X

	A.1.3.
	Does your legislation provide for recognition and protection of GIs or appellations of origin of foreign countries which are protected in the country of origin?

Stresa Convention + EU-dependent

	YES

X
	NO

 FORMCHECKBOX 


	A.1.4.
	Is there any specific prohibition in the legislation/rules/procedures covering geographical indications not protected in the country of origin?

If so, please specify the relevant statutory provision.


	YES

 FORMCHECKBOX 

	NO

X

	A.1.5.
	For laws focusing on business practices only

Do the law or any related document (e. g. guidelines, administrative manual) give a definition of GI? 

	YES

 FORMCHECKBOX 

	NO

X

	A.1.6.
	For trademark law only 


Does the law or any related document (e. g. guidelines, administrative manual) give a definition of GI?


If so, quote the definition(s) with indication of source.


	YES

 FORMCHECKBOX 

	NO

X

	A.1.7.
	
Does the law or any related document contain specific provisions for collective or certification marks including a GI ?


	YES

 FORMCHECKBOX 

	NO

X

	A.1.8.
	
Is the higher level of protection required for wines and spirits under Article 23.2 of the TRIPS Agreement
 provided for any other product?

If so, specify such products and the law under which they are protected.

	YES

 FORMCHECKBOX 

	NO

X

	A.1.9.
	For special protection only

Are there legal provisions specific to a sub-national level ?


If yes, give also information regarding sub-national provisions and procedures in the following replies


	YES

 FORMCHECKBOX 

	NO

X

	A.1.10.
	Do the law or any related document (e. g. guidelines, administrative manual) give a definition of GI ?

Law based on 2081/92/ECC, 2082/92/EEC  + TRIPS
	YES

X
	NO

 FORMCHECKBOX 


	A.1.11.
	Does the special protection for GIs apply for all kinds of products ?

Except wines and spirits
	YES

X
	NO

 FORMCHECKBOX 


	A.1.12.
	Does the special protection for GIs require a formal registration for products to benefit from the protection (special registration system)?

2081/92/ECC, 2082/92/EEC
	YES

X
	NO

 FORMCHECKBOX 


	A.1.13.
	For special registration system only 

Must the procedures which lead to the registration of a GI be based on the initiative of an entity or person ?

Only, in exceptional cases also an individual natural person or organization 
(according to 2081/92/ECC and 2082/92/EEC)

	YES

 FORMCHECKBOX 

	NO

X

	A.1.14.
	For special registration system only

Must the applicant for the protection of a GI be a representative association of concerned producers?

2081/92/ECC, 2082/92/EEC
	YES

X
	NO

 FORMCHECKBOX 


	A.1.15.
	For special registration system only 


Is there any procedure for the definition of the area of production for protected GIs in your country ?

See annex (The role of registration bodies is passive; the applicants decide)

	YES

 FORMCHECKBOX 

	NO

X

	A.1.16.
	
Is there any procedure for the definition of the GI product characteristics ?

Indicate what criteria are considered.

Mention in annex 1 the consultation and decisions bodies which are involved in the procedures.

See appendix; role of registration bodies is passive; applicants decide
	YES

 FORMCHECKBOX 

	NO

X

	A.1.17.
	For special registration system only 

Are mechanisms provided to oppose the recognition of a GI ?

Publication in PBO-leaflet. Written opposition is possible written 6 weeks.

	YES

X
	NO

 FORMCHECKBOX 


	A.1.18.
	
Are consumer’s studies taken into account to decide whether a geographical name is a generic one or not ?

Not a priori. But the applicants or objectors may make use of it.

	YES

 FORMCHECKBOX 

	NO

X

	A.1.19.
	
Have you any jurisprudence related to the determination of the generic character of a geographical name ?

See appendix on disputes (Beemster cheese ruling)

	YES

X
	NO

 FORMCHECKBOX 


	A.1.20.
	Provide in Annex 2 the list of GIs which are protected or to be protected at the national and international level


	
	

	2. Institutional frame
	
	

	A.2.1.
	Is any change expected in the mid-term for the institutional frame in your country?

If yes, indicate the forthcoming changes


	YES

 FORMCHECKBOX 

	NO

X

	A.2.2.
	For laws focusing on business practices only 


What is the authority responsible for the enforcement of laws focusing on business practices?

In some cases the sector product boards (Interproffionals; Productschappen)

	
	

	A.2.3.
	
Is the protection for GIs granted by ex officio procedures?
	YES

 FORMCHECKBOX 

	NO

X

	A.2.4
	For trademark law only 


What is the authority responsible for the registration of trademarks?

Benelux Merkenbureau

	
	

	A.2.5.
	
Is there a specific procedure regarding the registration of a trademark including a GI?
No, but descriptive names, including those with geographical indication, are less and less accepted as (private) trade marks.


	YES

 FORMCHECKBOX 

	NO

X

	A.2.6.
	For special registration system only

What is the authority responsible for the registration ?

Hoofdproductschap Akkerbouw (HPA; Main Product Board Arable Crops), The Hague, which has charged the multiprofessional AGOS committee with judgement on substance.

	
	

	A.2.7.
	
Are other public authorities involved in the registration procedure?

Ministry of Agriculture, The Hague, for final “go” towards Brussels

	YES

X
	NO

 FORMCHECKBOX 


	3. Relations between GIs and trademarks

	A.3.2.   
	Are there cases of jurisprudence in your country concerning the conflicts between GI’s (protected and non protected ones) and national or international trademarks?

If yes, mention the cases at Annex 3


	YES

X
	NO

 FORMCHECKBOX 


	4. Monitoring and certification for GIs

	A.4.1.   
	For trademark law only 


Are there provisions for the monitoring of collective or certification marks including a GI?

If yes, mention these provisions
	YES

 FORMCHECKBOX 

	NO

X

	A.4.2.   
	For special registration system only 


Is a certification procedure mandatory for the GIs ?

If yes

Private








 FORMCHECKBOX 

Public








X
If no, how is the monitoring provided?
	YES

X
	NO

 FORMCHECKBOX 


	A.4.3.
	If the certification is mandatory and private, are public institutions involved in the definition of the plans for monitoring and non conformities to the product requirements?


	YES

 FORMCHECKBOX 

	NO

 FORMCHECKBOX 


	A.4.5.
	Is there an additional public monitoring for the GIs?


	YES

 FORMCHECKBOX 

	NO

X

	A.4.6.
	Are there public subsidies for monitoring and certification of GIs in your country?


	YES

 FORMCHECKBOX 

	NO

X

	5. Ownership, costs and duration for GIs

	A.5.1.
	For trademark law only 


Is the owner of a collective or certification mark including a GI always a private entity?

If no, give examples of public owned marks


	YES

X
	NO

 FORMCHECKBOX 


	A.5.2.
	
Must the owner of a collective or certification mark including a GI renew the registration?

If yes, indicate the duration of the registration


	YES

 FORMCHECKBOX 

	NO

X

	A.5.3.
	
What are the direct costs for registering a collective or certification mark including a GI?

Not different from any other trade mark:
For Benelux: Individual 167 (240 incl. research; renewal 260), collective 297 (373 incl. research, renewal 474)

Opposition fee: 1.000 Euro


	
	

	A.5.4.
	For special registration system only 


Who is the owner of a registered GI?

For 2081/92/ECC and 2082/92/ECC: The European Commission, I guess. If not, the national public administration.

	
	

	A.5.5.
	
Must the registration of a GI be renewed?

If yes, indicate the duration of the registration


	YES

 FORMCHECKBOX 

	NO

X

	A.5.6.
	
Are there provisions allowing the cancellation of a registration for a GI?

If yes, indicate the conditions and the procedure

Specified in 2081/92/EEC


	YES

X
	NO

 FORMCHECKBOX 


	A.5.7.
	
What are the direct costs for registering a GI?

NONE
	
	


B. Policies concerning GIs production-marketing systems

	1. Competition and antitrust legislation

	B.1.1.   
	In your country, does an antitrust law exist ? 

Mention in the Annex 4 the name of the national regulations, the authorities and legal procedures at national level (also regional if any)
	YES

X
	NO

 FORMCHECKBOX 


	B.1.2   
	Are there inquiries of national antitrust law authorities regarding Gis ?
	YES

 FORMCHECKBOX 

	NO

X

	B.1.3.   
	What was the reason for inquiry ?

Fixing of global quantities




 FORMCHECKBOX 

Price fixing






 FORMCHECKBOX 

Quotas system






 FORMCHECKBOX 

Other ……………………………………………………………………………… 

If possible, annex documents such as law papers or trial decisions
	
	

	B.1.4.   
	Did this recommendation or decision lead to a modification of the national legislation ?
	YES

 FORMCHECKBOX 

	NO

 FORMCHECKBOX 


	2. Collective institutions of supply chain (interprofessions
)

	B.2.1.   
	Are there specific legal provisions regulating such institutions?

If yes, mention the national legal basis
Law on Business Organisation, based on articles 80 and 152 of the Dutch Constitution, 27 January 1950 (= “Wet op de Bedrijfsorganisatie”)
(http://www.ser.nl/overdeser/default.asp?desc=pbo_index_4)
	YES

X
	NO

 FORMCHECKBOX 


	B.2.2.   
	Do these institutions concern :

a specific product (such as milk, fruits, meat…)

X  yes, product categories
specific geographic areas (regional, national)

X  all of them are national
specific quality labels, specific GI products

X  NO
 FORMCHECKBOX 

Other ………………………………………………………………………………


	
	

	B.2.3.   
	For GI collective institutions:  
What kind of tasks can they assume (on a legal basis) ?

Marketing studies





 FORMCHECKBOX 

Strategic analysis





 FORMCHECKBOX 

Promotion






 FORMCHECKBOX 

Quality control






 FORMCHECKBOX 

Negotiation of contract templates



 FORMCHECKBOX 

Fixing of indicative prices on intermediary markets

 FORMCHECKBOX 

Fixing of global quantities




 FORMCHECKBOX 

Attribution of production quotas to processing units

 FORMCHECKBOX 

Other ……………………………………………………………………………… 

non-existent
	
	

	B.2.4.   
	Are there legal provisions for sanctions when a collective rule is not respected by a member ?
	YES

X
	NO

 FORMCHECKBOX 


	B.2.5.   
	Is the extension of agreements to non-members authorised and supported par the public authorities ?
	YES

X
	NO

 FORMCHECKBOX 


	3. Public support to GI supply chains management

	B.3.1.   
	Are there national programs to support the leaders’ training and to improve the quality of management of GIs supply chains ?

Marketing & Communication




 FORMCHECKBOX 

Social leadership





 FORMCHECKBOX 

Negotiation






 FORMCHECKBOX 

Business administration





 FORMCHECKBOX 

Other ………………………………………………………………………………

This kind of heaven is still far away for the Dutch …
	YES

 FORMCHECKBOX 

	NO

X

	B.3.2.   
	Are there also programs at local/regional scale ?

Local, private initiatives
	YES

X
	NO

 FORMCHECKBOX 



C. Policies concerning the links between GIs and rural development

	1. Public subsidies devoted to GIs as public support for rural/local development

	C.1.1.
	Is there any general public support to develop the GI products (as collective or certification trademarks or under a special registration system) ?
Administrative support (application files for registration of PDO-PGI, …)

X
Technical support (public research, …)





 FORMCHECKBOX 

Other ………………………………………………………………………………
	YES

X
	NO

 FORMCHECKBOX 


	C.1.2.
	Do public financial subsidies exist for GIs projects/products at firms level ?

If yes, what kind of investments are concerned :

Production (enterprises equipment– buildings)



 FORMCHECKBOX 

Transformation / elaboration (enterprises equipment– buildings) 
 FORMCHECKBOX 

Trade (enterprises equipment– buildings– transportation) 

 FORMCHECKBOX 

Communication (internal / external) 




 FORMCHECKBOX 

Human resources






 FORMCHECKBOX 

Other ………………………………………………………………………………
	YES

 FORMCHECKBOX 

	NO

X


	2. Integration and co-ordination of public policies

	C.2.1.
	Have you public policies aiming at creating or strengthening the links between GIs and other economic activities?

Normative







 FORMCHECKBOX 

Financial







 FORMCHECKBOX 

Promotional







 FORMCHECKBOX 

Technical supports






 FORMCHECKBOX 

Other ………………………………………………………………………………
	YES

 FORMCHECKBOX 

	NO

X

	C.2.2.
	Have you innovative projects based on GIs in the frame of development programs promoted by international organisms (e. g. FAO) or NGOs ?

Slow Food Presidia
	YES

X
	NO

 FORMCHECKBOX 


	C.2.3.
	Are there public policies specifically aiming at facilitating the development of GIs production in small and craft firms ?

Information







 FORMCHECKBOX 

Training







 FORMCHECKBOX 

Other ………………………………………………………………………………
	YES

 FORMCHECKBOX 

	NO

X


D. Policies concerning the relations between GIs and consumers

	1. GIs promotion

	D.1.1.
	Does the State assume public communication on GIs ?

If yes, does it concern:

Legal aspects






 FORMCHECKBOX 

Certification






 FORMCHECKBOX 

Technical aspects





 FORMCHECKBOX 

Success stories






 FORMCHECKBOX 

Marketing and communication issues



 FORMCHECKBOX 

Public support






 FORMCHECKBOX 

Other ………………………………………………………………………………
	YES

 FORMCHECKBOX 

	NO

X

	D.1.2.
	Is there a national public-funded organism specifically devoted to the promotion for GIs (even if amongst other missions)?

If yes, is this organism of

Public status






 FORMCHECKBOX 

Private status






 FORMCHECKBOX 

The registrating body (HPA) provides explanation in presentations to those interested.
	YES

X
	NO

 FORMCHECKBOX 


	D.1.3.
	In your country and language, is a specific term used to indicate on a package or a promotional advertising that a product is a registered geographical indication ?

If yes, indicate the term(s) and annex the logo(s) when they exist

Obligatory logo’s of European PDO, PGO and TSG
	YES

X
	NO

 FORMCHECKBOX 


	D.1.4.
	Do the GIs supply chains have any public financial resources to promote their denomination (as a collective denomination and not through individual trademarks) ?
	YES

 FORMCHECKBOX 

	NO

X

	D.1.5.
	Do the regional organisation in charge of the regional label have any public financial resources to promote their denomination (as a collective product and not as private brand)?
	YES

 FORMCHECKBOX 

	NO

X

	2. Consumer surveys

	D.2.1.
	In your country, are there food survey in general ?
	YES

X
	NO

 FORMCHECKBOX 


	D.2.2.
	Surveys about the concept of geographical indication (meaning for consumer for example)

Not standard; just incidental researches
	YES

X
	NO

X

	D.2.3.
	Surveys about the products with GI themselves

Not standard; just incidental researches


	YES

X
	NO

X

	
	Mention the surveys in Annex 5
	
	




Annex 1 – Institutions and procedures for Geographical Indications
PDO, PGI, TSG
A group of producers or a cooperative must hand in its application for a PDO, PGI or TSG to the Hoofdproductschap Akkerbouw (HPA; Board for Arable Products) in The Hague. This institution is a interprofessional organization defined by law and charged by the Dutch Ministry of Agriculture, Nature and Food Quality with the execution of all kinds of food related laws and regulations, among other things. (For this it receives special payments. The other source of income is the small percentage on turn-over all companies in the supply chain must cede to the board. The same holds for the other product boards - meat, dairy, beer etc.).

Representatives of the various product boards constitute the so called AGOS (Adviescommissie Geografische Aanduidingen, Oorsprongsbenamingen en Specificiteitscertificering), an advisory group which evaluates all requests for registration under 2081/92/EC and 2082/92/EC. The AGOS decides whether the producers have a good case, and check if there are objections among potential competitors in the industry in question. They do not check, however, whether the delimitation of the production area, the historic data etc. are correct. This is left to the responsibility of the applicants.

If the AGOS believes the case is good enough and finds that no (serious) objections exist, the dossier is passed on to the Ministry of Agriculture, Nature and Food Quality (LNV) with the advice to start the formal application procedure in Brussels. The Ministry may ask additional questions, but since the Ministry is consulted in an early stage of the evaluation process, the decision to eventually pass the application to Brussels is rather a formal step.

Once Brussels has (finally) granted a PDO or PGI, the producer group must arrange with the appointed certifying institution for a surveillance procedure. The individual producers must pay for the surveillance. For the dairy sector the Central Orgaan voor Kwaliteitsaangelegenheden in de Zuivel (COKZ; Central Controlling Authority for Milk and Milk Products) is in charge. For the other products the RVV (Rijksdienst voor de Keuring van Vlees en Vee; National Authority for the Examination of Meat and Livestock) is in charge. Both COKZ and RVV are liable to the newly founded Voedsel en Waren Autoriteit (VWA; The Food and Consumer Product Safety Authority).

It is remarkable that most of the granted Dutch PDO’s are not yet being explicitly used by the producers. The appropriate European emblem is seldomly seen on cheeses or in advertisements, at least not within The Netherlands. Either the former applicants do not seem very convinced of the special qualities or valuable tradition of ‘their’ PDO/PGI, or assume consumers not to care very much.

Anyway, having caught the opportunity to obtain a PDO, which was relatively easy under the initial accelerated procedure of article 17, they have reduced the risk of usurpation and may still the recognition more intensively in the future.
A general problem is that some producers who carry the protected names now face problems because of the fact that the production process – after the PDO finally being granted and surveillance conditions being met – is not according to the original application dossier anymore. And with the European Commission lagging behind with the PDO/PGI-administration about three years, the necessary dossier changes would take a long time …
Wine and Spirits

Article 26 of the “Verordening HPA Wijn 2002” (Regulation HPA Wine; replacing idem 1997), issued by the Hoofdproductschap Akkerbouw  - this Product Board also regulates the European PDO, PGI and TSG, see above - states that for “table wine with a geographical indication” only the province of origin may be indicated on the label.
The Netherlands produces only table wines, in small but increasing amounts.

No Dutch wines are protected under EU regulations 1493/1999 en 753/2002.
For spirits the national regulation is even less. Geographical indications can be used, but a guarantee for the corresponding geographical provenance is not required.
Article 2 sub 1 and 4 of the “Verordening Benaming Gedistilleerde en Zwak Gedistilleerde Dranken Productschap Dranken 2003” (regulation labelling distilled and low distilled beverages Product Board Beverages 2003) state that the words “jenever” and “genever” on the label can be preceeded by the indications “Schiedam(mer)”,  “Schiedamse” and “Friesche” and  graanjenever by “Schiedamse” en “Friesche”, referring to the town of Schiedam and the Province of Friesland respectively. 

The municipality of Schiedam is the only sub-national institution in The Netherlands that issues a kind of collective trademark for Schiedamse jenever (Schiedam gin), although it is not registered as such. The municipality issues a seal, since 1902, which states that the gin has been made (distilled) in this town and that only pure “moutwijn” (malt wine), and no higher grade alcohol, have been used.

There are only two producers (products) which are entitled to the municipal seal.
No Dutch spirits are protected under EU regulation 1576/89. However, there is a concept text to protect jenever/genever as a GI for The Netherlands, Belgium and Northern France.
Non-public institutions

Slow Food is the only organisation in The Netherlands which deals with the promotion of traditional regional food products and potential PDO’s and PGI’s. Under the Ark of Taste program of the Foundation for Biodiversity it has set up 6 local initiatives (Presidia,), starting in 2002. Volunteers together with producers develop a production regulation for a traditional, typical, local food product, which can be processed or a breed/variety. Although Slow Food does not register the names annex logos as collective trade marks, it helps the producers group to develop a proper name, a logo and get these registered as such. Usually a new coordinating body is created which hold the collective trade mark and licenses it to producers in the area. NB: No logo related to Slow Food may be exposed on such a product or its packaging.

12 products are described for the Ark of Taste. 20 other are on the list of candidates.
Starting in 1999, Stichting Streekeigen Producten Nederland (SPN) grants the collective hall-mark “erkend streekproduct” (recognized regional product) to individual producers. All the products are newly invented ones, and their relatedness to the production area differs. Two general criteria are used: 1) the production of at least 50% of the primary matter, and all final processing, must take place within some delimitated geographical area, and 2) production methods must be sustainable (no a priori criteria). Contrary to the usual appellation contrôllée type of GI hall-marks, SPN does not consider the criteria of tradition, typicality, and collectiveness, neither does it legally protect the geographical indication (name) as such, although the hall-mark does pretend to do so. Further, the delimitation of the production areas is rather random.

Most of the producers carrying the hall-mark adhere to a regional umbrella organisation, which issues its own regional label (on top) and supports the collective marketing and trading of the region’s assortment. These regional organisations are the co-founders and stakeholders of SPN. Not all products carrying the regional label also carry the SPN hallmark. A number of newly founded regional umbrella organisations do not adhere to SPN.

In general, the regional umbrella organizations rather promote their region, by displaying a large amount of food products originating from that region, than emphasizing or improving GI product characteristics (typicity) (Soldaat, 2005).
Annex 2 : List of protected national geographical indications

PDO, PGI, TSG
1. Noord-Hollandse Gouda, PDO, industrial cheese, few producers
2. Noord-Hollandse Edam, PDO, industrial cheese, 1 producer
3. Boeren-Leidse kaas met sleutels, PDO, farmhouse cheese, 14 producers
4. Kanterkaas / Kanternagelkaas / Kanterkomijnekaas, industrial cheese (three versions, with or without cloves or cumin seeds resp.), 1 producer
5. Opperdoezer Ronde, PDO, potato, about 20 producers
6. Westelandse Druif, PGI, greenhouse grapes, 1 larger + some minor producers
Applications pending in Brussels (filed in The Netherlands on 13-11-2003):
· Hollandse Gouda, PGI, industrial cheese
· Hollandse Edam, PGI, industrial cheese
· Boerenkaas, TSG, farmhouse cheese, 300 producers

Annex 3 – Cases of disputes between GI’s and national or international trademarks

introduction
Vroom-Cramer (1997) notes that There is little Dutch jurisprudence on geographical indications, compared to other EU countries. The perception of the consumer in food law is is that of the well-informed, assertive person, who reads product labels accurately before buying. In health matters, however, the consumer is considered to be a much more vulnerable person. Here the European Commission tends to reduce the principle of national subsidiarity, and issues (binding) regulations.

Food Law as a scientific specialisation does not exist in The Netherlands, whereas its peculiarities and complicatedness would warrant such a specialisation. The same goes for the topic of geographical indications, according to Vroom-Cramer.
The Netherlands has a strong tradition in liberal, trade-oriented policy. This may be the reason they have never joined the Conventions of Madrid, Paris, and Lisbon.

In the same vein, The Netherlands signed the Stresa Convention, under which it registered the following four traditionally Dutch cheeses as generic, not geographically protectable names: Gouda/Goudse, Edam/Edammer, Leiden/Leyde/Leidse, and Frisian/Friese/Frise. As long as producers in other countries would stick to the minimum production requirements implied by the type (fat content, shape etc.), they were allowed to use these names for commercial purposes, i.,e. to indicate the type.
The validity of the Stresa Convention, however, has suffered from protection of some of these generic names under 2081/92/EC (for instance Asiago, Fiore Sardo, and Svecia). Until now no generic Dutch cheese names have been ‘up-gaded’ yet, although Dutch industrial cheese producers are now trying to gain, after all, protection for Hollandse Gouda and Hollandse Edam. This attempt has always been opposed by the Ministry of Agriculture as having little chance of success in Brussels and not being in accordance with earlier efforts of The Netherlands against the geographic protection of what they prefer to see as generic food names.
The Netherlands never developed national legal and/or institutional provisions for the protection of geographical indications, as has been done by France, Italy, Spain and Portugal. They also opposed the creation of regulation 2081/92/EC.

Besides the obligatory national legal and institutional provision for the application of 2081/92/EC, a few other legal sources affect the use and protection of geographical indications in The Netherlands:

· Burgerlijk Wetboek (Civil Code)

· Publiekrechtelijke Organisaties (PBOs; Organisations of Public Law
)
· Handelsnaamwet (Trading Names Law)
· Benelux Merkenwet from 1971 (Belgium Netherlands Luxemburg Marks Law)

· Nederlandse Reclame Code (Dutch Advertisement Code)

Disputes and rulings

The Burgerlijk Wetboek (Civil Code) forbids the misleading use of names by suppliers and traders of products and services, including misleading statements about the geographical provenance of a product. Since 1992 article 6:194 till article 6:196  (old: art. 1416 a-c) is in force, being a specification of the art. 194 on the “illegitimate deed”. The alleged perceptions of “the common consumer” are decisive in such cases.

In 1993, the District Court of Breda agreed with the protest of the local Trappist monastery against the use of the name “Trappistenbrood” (Trappist bread) by a nearby industrial baker. This decision is remarkable, since the covent was neither a consumer nor a market competitor. Apparently, consumer misleading played role here.
In 1998, the Crown Court of The Hague rejected a complaint by the producer of Beemsterkaas (a registered trademark of the CONO company, Province of Noord-Holland) against a Belgium wholesaler who put the name Beemster and an area map upon unlabeled cheeses it bought from CONO. The Court motivated that there was no question of misleading consumers. Since the cheese was supplied by Cono itself, iand therefore produced within the indicated area. The fact that CONO sold this cheese under its own trade mark Beemsterkaas.
In The Netherlands a Publiekrechtelijke Organisatie (PBO; Organisation of Public Law), for instance a product board, can issue regulations with force of law for any company operating in its sector.
In 1985, a retailer in alcoholic drinks, Miro, was fined by the District Court of Arnhem for selling bottles of “jenever” (gin) imported from Belgium containing less than 35 vol. % alcohol. The ruling was based on the 1979 regulation for the naming of jenever issued by the Productschap Gedistilleerde Dranken (Product Board Alcoholic Drinks), holding for all drinks sold under the name of jenever, genever, gin etc. Finally the European Court of Justice overruled the district court, because Belgium has been producing and selling jenever for many centuries, with a alcohol content of about 30% and must be allowed to continue to produce, sell and also export under these conditions
.
The Handelnaamwet of July 5, 1921 allows a “handelsnaam” (trading name) to be used to for a private business, even if the name is not registered as a trademark. Such a name could a geographical indication. Article 5 forbids to carry a trading name which gives an incorrect impression of the undertaking which uses the name in as far as the general public can be feared. This use normally applies to an entire company, but can therefore also apply to a product or service supplied buy that company.
There is no food related jurisprudence based on this law, but the Gelderse Poort case may be indicative. This name was in use by a restaurant located in this geographic area (where the river Rhine crosses the Dutch-German border). It contested its later use by a touring boat annex restaurant, but the court ruled that the use by the newcomer was legal.  This indicates there will be no problems for a group of local food producers selling their assortment under the collective (not registered) brand name Gelderse Poort. The fact that this type of business is less conflicting with that of the original than the touring boat catering is not relevant.
The Benelux Merkenwet (BMW; Uniform Law on Marks, for Belgium Netherlands Luxemburg) since 1971 covers all the so called “material” trademarks law in The Netherlands. In 1996 the BMW was revised, according to the harmonisation requested by directive 89/104/EC.
Some provisions of the WIPO Trips Agreement, based on stipulations made in the 1967 Paris Convention, were integrated into the BMW in 2000.

Until 1996 the BMW allowed all kinds of signs to be registered as trademarks, which could be annulled only in case of (reasonable) protest. After 1996, purely descriptive words are no longer allowed. This implies that geographical names can not be legally registered anymore, expect when the general public perceives the product as exclusively coming from the referred geographic area. In other words: “onderscheidend vermogen” (distinguishing capacity) has become a precondition.

In a number of rulings, the following geographical names were considered suitable for trademarks. Delftse Slaolie (Delft salad oil; ruling 1982), Maaslander (cheese; ruling 1994), and Leerdammer (cheese -Leerdam is a town nearby the production location, with which the trademark owner made explicit publicity!; ruling 1984). This shows a rather liberal interpretation of GI’s: a geographical name was allowed as a registered trademark as soon as there was an alternative to it for competitors or as soon as the name had an additional connotation which did not make it “exclusively descriptive” (Vroom-Cramer 2002, p.89).

However, the Chiemsee judgement (European Court of Justice, May 1999; stipulating that a geographical name cannot be used as a trademark if it is, or may be, perceived by the public as an indication of origin) means that the liberalist Dutch and Belgium interpretations of the use of geographical names in trademarks is bound to shift into the direction of the stricter German and UK interpretation s (idem p.90). Guidelines of the Benlux Merkenbureau (BMB; 1996) mention “Honey from Texel” – Texel is a Dutch island - and “Ham from Luxemburg” as imaginary examples of names that certainly will not be allowed as private trademarks.

On April 6, 1998 the Crown Court of The Hague ruled that the word signs “Beemsterkaas” and “Beemster” as such do not have sufficient distinguishing capacity (as an exclusive individual trade mark), because their character would be descriptive by nature. The question is whether the actual user of the name Beemsterkaas can build up sufficient distinction in the market. Considering its intensive publicity over the past years the answer is probably positive, but the impact of 2081/92/EEC, increasing consumers’ and judges’ sensibility for exclusive origin claims, may overrule this effect in the future.
The severe requirement of distinguishing capacity may be extenuated by the phenomenon of “inburgering” (establishment ), by which an initially undistinguishing sign can gain distinguishing capacity (in the eyes of consumers, or the public at large) through intensive use of the corresponding trademark. The Benelux Merkenbureau normally requires name establishment within the whole Benelux, but for geographical names it seems to consider establishment in the indicated area as sufficient. Another point of discussion concerns the moment of establishment. According to the EC establishment must have taken place before the deposit (application for trade mark registration), but individual member states can decide that also later establishments are considered to be a legal acquisition. The BMW provides no clarity on this point.

Article 14 sub c of the BWM states that a registered trade mark can lose its legal basis if actions, or lack of actions, undertaken by the owner make it become a generic name in the public opinion. (The reverse is much less likely to happen.).

Vroom-Cramer (2000, p.97) mentions Deventer koek (Deventer ginger bread) and Goudse stroopwafel (Gouda sirop wafers) as examples of generic names. The first, however, is and has been used exclusively by bakeries in this town  - at present only one remains – an industrial producer, using it in combination with the firm own name: Bussink Deventer Koek. It applies the name also to modern fantasy-versions, which are different from the original version (Van der Meulen 1998, p. 54).

In the early years of  regulation 2081/92/EC the Dutch Ministry of Agriculture, Nature and Food Quality handed in a list of allegedly generic names of food products in use in The Netherlands, according to article 3 sub 3, in order to avoid their registration as PDOs or PGIs. However, this article has never been made operational by the European Commission.
The BMW (article 19) also regulates the registration of collective trademarks, which lend themselves in particular for the protection of geographical indications. The name (annex logo, product features, and production regulation) can be given in ‘licence’ by an independent organisation to private producers provided they comply with certain rules to ensure that consumers’ expectations about the origin and/or product characteristics are met.

Regulation 40/94/EC allows producers and traders to oppose registrations by other producers and traders. In 2000 the Dutch owner of the brand Maaslander
 successfully opposed registration of Highlander as a trademark for cheese, butter and other dairy products.
No legal disputes on the few existing collective trademarks on GI’s are known.
The Nederlandse Reclame Code (NRC; Dutch Advertisement Code) is the result of self-regulation in the advertising industry. Adherence to the Stichting Reclame Code (foundation) is voluntary, but all the major advertisers participate. The code states that advertisements must comply with the law, and shall not be indecent or misleading. Mentioning “compliance to the law” may seem superfluous, but by doing so, the foundation may intervene before expensive and frustrating legal procedures are started by the interested parties.
Art. 7 of the Code states that advertising may not be misleading as to (amongst other things) provenance, composition and characteristics of the supplied goods or services. Until now, most complaints based on this article have been rejected by the Reclame Code Commissie (RCC). The complainer or the accused may appeal to the College van Beroep (CvB; appeal council) of the RCC if they do not agree with the rejection by the commission.

In 1985, the CvB stated that the name “Hollandse nieuwe” had become a general name for herring which was prepared in a special (Dutch) way, and did not indicate the origin. In fact, nowadays most herrings come from Denmark. Also the addition “de enige echte” (the one and only) to the name Hollandse nieuwe was not considered to be misleading.

In the same vein, the RCC ruled that the name “Haagsche Hopjes” did not require this candy to be produced in The Hague (as it originally was).

In 1993, the RCC acknowledged the complaint against a producer of quilts using the trade mark Texeler against another producer, who advertised with “Originele Texelaer Dekbedden”. The use was considered to mislead to consumer about the original product, and not(!) because the wool of the second producer did not originate from the Texelaar breed grazing on the Island of Texel, as is the case with the first one.

In 1998, the name “Echte Geldersche Rookworst” (real Gelders smoked sausage), was considered by the CvB to be a general name for this type of sausage, since consumers did not expect it to come from province of Gelderland. (In fact, it was mentioned 100 years ago by the German author of a handbook for butchers as a Dutch specialty (Van der Meulen 1998, p.27). The question whether this sausage was a real Geldersche rookworst in a technical sense (correct use of a generic name), was not addressed.
Annex 4 : Institutions and procedures of antitrust law
institutions
The general institution for antitrust activities is the Nederlandse Mededingingsautoriteit (NMa;  Dutch Competiton Agency). The NMa is part of the European Competition Network (ECN).
The NMa has sector specific regulations for the energy and the transports sectors.

Sector specific bodies outside the NMa are:
- Onafhankelijke Post en Telecomunicatie Autoriteit (OPTA; Independent Post and Telecomunications )
- Autoriteiten Financiele Markten (AFM; Financial Markets Authority)
- Pensioen & verzekeringskamer (Chamber of Pensions and Insurances)


procedures
So far, no cases on GI food products have been dealt with, although some producers of PDO products regulate their volumes and prices and exclude new entrants when they fear overproduction or deterioration of quality.

Any legal party with a material interest (usually not an individual consumer) may file a complaint, and on top of that ask for a decision by the NMa. A brochure with the procedure is posted on the website (www.nmanet.nl).
The decision to start an investigation or not (yet) is based on the following general criteria: 1. economic interests involved, 2. general consumers’ interests, 3. severity of the infringement, and 4. possibility of effective and efficient intervention by the NMa.
In the case of consumers’ interest the NMa may look if the infringement (market distortion) negatively affects prices, quality or availability of a good or service, and whether the intervention of the NMa can effectively and efficiently correct the distortion.
Therefore, the NMa may decide not to handle (not ‘prioritize’) a complaint.
Further, every year the NMa sets an agenda with specific areas of investigation.
If the NMa finds that a complaint is justified, it can summon the actor to stop the disputed  activity and/or decide to impose a fine.


Annex 5 – Consumers and Market surveys

There are no extensive national researches for individual GI’s on consumer preferences.

Some qualitative research has been done on the trade, distribution and prices by Wageningen University, for the European PDO/PGI-project and the Ministry of Agriculture, Nature and Food Quality .

In general, the virtual lack of display of the PDO and PGI logo in The Netherlands makes it hard to assess its effects on consumer buying behaviour.

Gouda and Edam cheese
In order to underpin the application for Hollandse Gouda and Hollandse Edam a BGA’s, the Dutch dairy industry sponsored a consumer survey among 7,200 consumers in six European countries - The Netherlands, Belgium, France, Spain, and the United Kingdom  (IMT 1998). The main outcomes were: European consumers spontaneously associate the names Gouda and Edam to Holland (The Netherlands) or specific Dutch attributes (wind mills, tulips, clogs) and see Holland as the major or sole producer of Gouda and Edam. Combining these two outcomes, the association between GI and country of origin (90%, 91%) is even stronger than for Camembert - France (83%), Feta - Greece (82%), or Emmental - Switzerland (79%). Moreover, the product images of Gouda and Edam improved when the adjective Dutch (Hollandse) was added, and respondents were prepared in that case to pay a small price premium (about 1%) as compared to anonymous Gouda and Edam cheese.
Note: It is remarkable that the names Gouda and Edam as such have not been claimed in Brussels by The Netherlands or the Dutch dairy industry. The above research would provide some support for the protection of these broad geographical indications. This may be due to the fact that Gouda and Edam are being produced in several other countries in substantial volumes for decades and that The Netherlands has always explicitly favoured the generalization of the names Gouda and Edam (see annex 1).
Regional product loyalty

van Ittersum (2001) concludes from regional consumer surveys regarding two Dutch PDO protected GI’s (Noord-Hollandse Edam and Opperdoezer Ronde potato) and 4 PDO’s from elsewhere in Europe that both consumers’ attitude towards the region and their image of PDO-protection labels in general enhance their loyalty towards the regional product. (p.152-152). Further, if consumers are aware of the region and have clear, positive associations with it, the marketing of region of origin products can be profitable in particular for SME’s offering a product made in a natural way and by unique handicraft.

It may be noted that the cultural/tradition aspect is not mentioned.

Product type and region of origin

van Ittersum & Meulenberg (1999) conclude from a survey on the consumer preferences for beer and potatoes relative to their hypothetical region of origin (Friesland, Limburg, Zeeland, Noord-Holland, Achterhoek, Noord-Brabant and the Veluwe resp.) that  a good match between (perceived) characteristics of a region and the product type (potatoes from Zeeland, beer form Limburg) positively influence consumers’ evaluation. Further, they conclude that elderly people and those with a stronger sense of belonging to the own region, judge more positively about the GI’s from the own region than other consumers.
Markets

Van der Meulen (1999) describes the historic price developments and market outlets of the PDO’s Opperdoezer Ronde (potato) and Boeren-Leidse Kaas met Sleutels (cheese).
The main finding for Opperdoezer Ronde is that the interplay between number of hectares, weather conditions, and market prices of other drops are crucial for the intra- and inter-seasonal price development of OR. Total yearly production volume and yearly average prices are very negatively related.

Further, the large market share and preference treatment of a particular supermarket chain (and its packer) undermines the role of the auction, where the smaller buyers must go, and may also keep prices down.

The official PDO-logo is displayed on the potato packagings, but not very prominently. Part of the potatoes, in particular the superior early yield potatoes, is sold un-packed to small retailers in the region, and therefore carry no logo.
In the case of Boeren-Leidse kaas (14 producers), the price is strongly related to that of ordinary farm-house cheese (250 producers), but also to the management of the yearly volume of Boeren-Leidse; a small surplus may push down market prices disproportionately. Indicative prices for farm-house cheeses are established each year by a commission of wholesalers and the producer associations.
The official PDO-logo is not (yet) displayed on the product.
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ANNEX …
UNIFORM BENELUX LAW ON MARKS (BENELUX MERKENWET)

Chapter I

Individual Marks 

Article 1 

The following shall be considered individual marks: designations, designs, prints, seals, letters, numbers, shapes of goods or their get-up, and any other symbols which serve to distinguish the goods or services of an enterprise. 

However, shapes determined by the very nature of the goods or which affect their actual value or produce industrial results cannot be considered marks. 

Article 2 

Without prejudice to the provisions of ordinary civil law, a surname may serve as a mark. 

Article 3 

1. Without prejudice to the rights of priority provided for in the Paris Convention for the Protection of Industrial Property or in the Madrid Agreement Concerning the International Registration of Marks, an exclusive right to a mark shall be acquired by the first filing made within the Benelux territory (Benelux filing) or resulting from a registration with the International Bureau for the Protection of Industrial Property (international filing). 

2. In determining the order of priority of filings, account shall be taken of rights, existing at the time of filing and maintained at the time of the litigation, in: 

(a) identical marks filed for identical goods; 

(b) identical or similar marks filed for identical or similar goods where there exists in the public mind a likelihood of association between the marks; 

(c) similar marks filed for goods that are not similar, which enjoy a reputation in the Benelux territory, where use without due cause of the later mark would take unfair advantage of or be detrimental to the distinctive character or the repute of the earlier mark. 

Article 4 

Within the limits set by Articles 6bis, 6ter and 14, no right to a mark shall be acquired by: 

1. the filing of a mark that, regardless of the use being made thereof, is contrary to morality or public policy in one of the Benelux countries, or in respect of which Article 6ter of the Paris Convention provides for refusal or invalidation; 

2. a filing made for goods or services in respect of which use of the mark is likely to deceive the public; 

3. the filing of a mark resembling a collective mark, filed for similar goods, to which a right was attached which lapsed in the course of the three years preceding the filing; 

4. the filing of a mark resembling an individual mark filed by a third party for similar goods or services and to which a right was attached which, on account of the expiration of the registration, lapsed in the course of the two years prior to the filing, unless the said third party gave his consent or there was non-use of the said mark as mentioned in Article 5(2)(a); 

5. the filing of a mark likely to cause confusion with a well-known mark, within the meaning of Article 6bis of the Paris Convention, and owned by a third party who has not given his consent; 

6. filing effected in bad faith, including, inter alia: 

(a) filing effected by a person who knows or has no valid excuse for not knowing that within the preceding three years a third party has, in good faith and in the normal manner, used a like mark for similar goods or services on Benelux territory, and the said third party has not given his consent; 

(b) filing effected by a person who, as a result of direct relations with a third party, knows that during the preceding three years the said party has, in good faith and in the normal manner, used a like mark for similar goods or services outside the Benelux territory, unless the said third party has given his consent or such knowledge was obtained only after the person effecting the filing had started to use the mark within the Benelux territory. 

Article 5 

1. A right to a mark shall lapse: 

(a) by voluntary cancellation or by expiration of the registration of the Benelux filing; 

(b) by cancellation or expiration of the international registration, or by renunciation of protection within the Benelux territory or, in accordance with the provisions of Article 6 of the Madrid Agreement, as a result of the fact that the mark no longer enjoys legal protection in the country of origin; 

2. The right in a mark shall be declared to have lapsed within the limits set by Article 14C: 

(a) insofar as no normal use has been made of the mark on the Benelux territory for the goods for which the mark is registered, without valid reason, during an uninterrupted period of five years; in the event of a dispute, the court may place the burden of proof of use, in whole or in part, on the proprietor of the mark; 

(b) insofar as the mark has, in consequence of acts or inactivity of the proprietor, become the common name of a product; 

(c) insofar as the mark, in consequence of the use made of it for the goods for which it is registered, is liable to mislead the public, particularly as to the nature, quality or geographical origin of those goods. 

3. For the purposes of paragraph 2(a), use of a mark shall also mean: 

(a) use of the mark in a form differing in elements which do not alter the distinctive character of the mark in the form in which it was registered; 

(b) affixing of the mark to goods or to the packaging thereof solely for export purposes; 

(c) use of the mark by another person with the consent of the proprietor of the mark. 

Article 6 

A. 

1. Benelux filing of marks shall be effected either with the national offices or with the Benelux Trademark Office in the manner and on payment of the fees prescribed by the Rules. The authorities entrusted with receiving the filing shall ascertain whether the documents submitted meet the requirements for laying down the filing date and shall decide the filing date. The applicant shall be advised without delay and in writing of the filing date or, where appropriate, of the reasons for not affording a filing date. 

2. If the other provisions of the Rules are not satisfied on filling, the authority that has received the filing shall advise the applicant without delay and in writing of the conditions that have not been met and shall afford the applicant the possibility of replying within the period of time prescribed by the Rules. 

3. The filing shall have no further effect if, within the time limit set, the provisions of the Rules are not satisfied. 

4. The national office shall transmit the Benelux filing to the Benelux Trademark Office once it has ascertained that the filing meets the prescribed conditions. 

B. Admissibility of the filing of a mark shall be subject to accomplishment of one of the following formalities, at the discretion of the applicant: 

(a) Production of a certificate from the Benelux Trademark Office attesting to the fact that an anticipation search has been carried out or requested during the three months preceding the filing, in accordance with the requirements laid down by the Rules; 

(b) Submission of a request for examination at the same time as the application through the intermediary of the authority entrusted with receiving the filing. 

C. Notwithstanding application of Article 6bis, a filed mark shall be registered for the goods stated by the applicant on condition that, after receipt of the results of the anticipation search referred to in Section B and within a period of time to be laid down by the Rules, he confirms his wish to maintain the filing. A registration certificate shall be issued to the proprietor of the mark. 

D. Any claim to priority based on Article 4 of the Paris Convention shall be made at the time of filing or by means of a special declaration to be submitted to the Benelux Office, in the month following filing. The absence of such a claim shall cause forfeiture of the right of priority. 

Article 6bis 

1. The Benelux Trademark Office shall refuse to register a filing when it considers that: 

(a) the sign as filed does not constitute a mark within the meaning of Article 1, particularly due to lack of any distinctive character as provided in Article 6quinquies B(2) of the Paris Convention; 

(b) the filing relates to a mark as referred to in Article 4, items 1 and 2. 

2. Refusal to register shall relate to the sign constituting the mark as a whole. It may be limited to one or more of the goods for which the mark is intended. 

3. The Benelux Office shall inform the applicant without delay and in writing of its intention to refuse registration in whole or in part, shall state the grounds and shall give him the possibility of responding within a period of time to be laid down in the Rules. 

4. If the objections of the Benelux Office to registration have not been lifted within the fixed time limit, registration of the filing shall be refused in whole or in part. The Benelux Office shall inform the applicant without delay and in writing and state the grounds of refusal and advise of the remedy against such decision referred to in Article 6ter. 

5. Refusal to register a filing for all goods or for some of the goods shall imply full or part invalidity of the filing. Such invalidity shall not take effect until the time limit for appeals referred to in Article 6ter has expired, without having been used, or until the request to order registration has been irrevocably rejected. 

Article 6ter 

The applicant may, within two months following the communication referred to in Article 6bis, paragraph 4, file with the Brussels Cour d’appel, The Hague Gerechtshof or the Luxembourg Cour d’appel a request for an order to register the filing. The court with territorial competence shall be determined by the address of the applicant, the address of his representative or the postal address given on filing. 

Article 7 

A. International filings shall be made in accordance with the provisions of the Madrid Agreement and the Protocol Relating to the Madrid Agreement of June 27, 1989, and the fee provided for in Article 8(7)(a) of the Protocol Relating to the Madrid Agreement shall be laid down in the Rules. 

B. International filings shall be subject ex officio to anticipation searching. 

Article 8 

1. The Benelux Office shall register the international filings for which extension of protection to the Benelux territory has been requested. Article 6bis, paragraphs 1 and 2, shall apply to such filings. 

2. The Benelux Office shall inform the International Bureau without delay and in writing of its intention to refuse a registration, shall state the grounds for refusal in a notice of provisional full or part refusal of protection for the mark and shall afford the applicant the faculty of replying thereto in accordance with the provisions laid down in the Rules. Article 6bis, paragraph 4, shall apply. 

3. Article 6ter shall apply with the condition that the court’s territorial competence shall be determined by the address of the representative or by the postal address. 

4. The Benelux Office shall inform the International Bureau without delay and in writing of a decision that is no longer appealable and shall state the grounds. 

Article 9 

At the request of persons filing marks or of third parties, the Benelux Office shall, for a consideration, undertake any examination of prior registrations of marks in the Benelux Register. 

The Office shall likewise undertake the examinations provided for in Article 6B and Article 7B of prior registrations of marks in the Benelux Register. 

It shall transmit the results of the examination to the party having made the request without any statement of reasons or conclusions whatever. 

With a view to examination thereof, registered marks shall be classified according to a system established by the Benelux Office. 

Article 10 

The registration of a Benelux filing shall be for a term of 10 years, to be counted from the filing date. 

The symbol constituting the mark may be modified neither during the term of the registration nor on the occasion of the renewal thereof. 

The registration shall be renewed, upon request, for further periods of 10 years in the manner and on payment of the fees prescribed by the Rules. 

Renewal must be applied for and the fees paid within the six months preceding expiry of the registration. Renewals may be requested and fees paid within six months following the date of expiry of the registration, subject to simultaneous payment of a surcharge to be laid down in the Rules. Renewals shall have effect as of expiry of the registration. 

Six months before expiry of the registration, the Benelux Office shall issue a written reminder of the date of expiry addressed to the proprietor of the mark. 

Reminders shall be sent to the last address of the proprietor of the mark known to the Benelux Office. Failure to dispatch or to receive such notices shall not exonerate the said parties from effecting the renewal within the prescribed time limits; no reliance can be placed on such failure either before the courts of law or before the Office. 

The Office shall record the renewals. 

Article 11 

A. Independently of the transfer of the business or a part thereof, the exclusive right to a mark may be transferred, or may be the subject of a license, for all or part of the goods or services in respect of which the said mark was filed. 

The following shall be null and void: 

1. any assignments inter vivos not laid down in writing; 

2. any assignments or other transfers not made for the entire Benelux territory. 

B. The proprietor of a mark may invoke the exclusive right in the mark against a licensee who contravenes any provision in his licensing contract with regard to its duration, the form covered by the registration in which the mark may be used, the goods for which the license is granted, the territory in which the mark may be affixed or the quality of the goods put on the market by the licensee. 

C. An assignment or other transfer or a license may be invoked against third parties only after an entry has been made in the Register of an abstract of the instrument by which such transfer or such license is evidenced, or of a statement relating thereto and signed by the parties concerned, and such entry has been made in the manner and on payment of the fees prescribed by the Rules. The provision set out in the preceding sentence shall apply to securities and to seizures. 

D. A licensee shall be entitled, for the purpose of obtaining compensation for damages he has directly suffered or to obtain a proportional share of the profits obtained by the defendant, to intervene in proceedings under Article 13A, paragraphs 3 and 4, brought by the proprietor of the mark. 

A licensee may not institute independent proceedings as referred to above without having obtained the authorization of the proprietor to that end. 

Article 12 

A. Regardless of the nature of the action instituted, no one may judicially claim protection for a symbol which is considered a mark within the meaning of Article 1 unless he has filed it in due form and, where applicable, has had the registration renewed. 

Inadmissibility may be pronounced ex officio by the court. It shall be removed by a filing or renewal effected during the proceedings. 

Damages can on no account be awarded for facts which occurred prior to filing. 

B. The provisions of this Law shall be without prejudice to the right of users of a symbol not regarded as a mark within the meaning of Article 1 to rely on the provisions of ordinary civil law insofar as the latter provisions allow opposition to be made to the unlawful use of such symbol. 

Article 13 

A. 

1.Without prejudice to the possible application of ordinary civil law in matters of civil liability, the proprietor of a mark may, by virtue of his exclusive right, prohibit: 

(a) any use in the course of trade made of the mark for goods for which the mark is registered; 

(b) any use in the course of trade made of the mark or of a similar sign for goods for which the mark is registered or for similar goods where there exists a likelihood of association on the part of the public between the sign and the mark; 

(c) any use in the course of trade, without due cause, made of a mark that has a reputation in the Benelux territory, or of a similar sign, for goods that are not similar to those for which the mark is registered, where use of such sign takes unfair advantage of or is detrimental to the distinctive character or the repute of the mark; 

(d) any use in the course of trade, without due cause, of a mark or a similar sign in any way other than to distinguish goods where use of such sign takes unfair advantage of or is detrimental to the distinctive character or the repute of the mark. 

2. For the purposes of paragraph 1, use of a mark or a similar sign shall mean, in particular: 

(a) the affixing of the sign on goods or on their packaging; 

(b) the offering, putting on the market or stocking of goods for such purposes under that sign; 

(c) importing or exporting the goods under that sign; 

(d) using the sign on business papers and in advertising. 

3. Subject to the conditions set out in paragraph 1, the proprietor may, by virtue of that right, claim indemnification for any damage sustained by him as a result of any use within the meaning of paragraph 1. 

4. In addition to proceedings for damages or in lieu of such proceedings, the proprietor of a mark may institute proceedings for surrender of the profits obtained by reason of such use together with submission of the relevant accounts; the court shall refuse the petition if it holds that the use was not made in bad faith or that the circumstances of the case do not call for such sentence. 

5. The proprietor of a mark may institute proceedings for damages or for surrender of profits on behalf of a licensee, without prejudice to the right afforded licensees under Article 11D. 

6. The exclusive right shall not include the right to prohibit use by another person in the course of trade: 

(a) of his own name and address; 

(b) of indications concerning the kind, quality, quantity, intended purpose, value, geographical origin, time of production of the goods or other characteristics of the goods; 

(c) of the mark where it is necessary to indicate the intended purpose of a product, in particular as accessories or spare parts, 

provided that such use is made in accordance with honest practice in industrial or commercial matters. 

7. The exclusive right in a mark shall not include the right to prohibit use in the course of trade of a similar sign deriving its protection from an earlier right of local scope if such right is recognized under the statutory provisions of one of the Benelux countries and within the limits of the territory on which it is recognized. 

8. The exclusive right shall not include the right to prohibit use of a mark for goods which have been put on the market in the European Economic Community under that mark by the proprietor or with his consent, unless there exist legitimate reasons for the proprietor to oppose further commercialization of the goods, especially where the condition of the goods is changed or impaired after they have been put on the market. 

B. In judging the similarity of goods or services, the administrative classification adopted for the registration of marks shall not be used as a criterion. 

C. The exclusive right to a mark worded in one of the national or regional languages of the Benelux territory shall extend as of right to its translation into any other of the said languages. 

Judgment of resemblance resulting from translations involving one or more languages foreign to the said territory shall be vested in the court. 

Article 13bis 

1. The proprietor of a mark shall have the faculty of claiming ownership of any moveable goods that have infringed his right or of goods that have served to produce such goods or to demand that they be destroyed or rendered unusable. Such claim may also be asserted with regard to the amounts of money presumed to have been obtained as a result of the infringement of the right in the mark. The petition shall be rejected if the infringement was not made in bad faith. 

2. The provisions of domestic law relating to withholding measures and enforcement of court decisions and authentic acts shall be applicable. 

3. The court may order that surrender shall be subject to payment by the plaintiff of an indemnity that it shall determine. 

4. A licensee shall be entitled to exercise the faculties referred to in paragraph 1 where their purpose is to protect the rights whose exercise has been assigned to him and subject to having obtained the authorization of the proprietor of the mark to such end. 

5. At the request of the proprietor of a mark, the court may order the person who has infringed his right to supply to the proprietor all information at his disposal with respect to the origin of the objects that have infringed the mark and to communicate to him all relevant data. 

Article 14 

A. Any interested party, including the Crown's Attorney and Public Prosecutor, may invoke the nullity: 

1. 

(a) of the filing of a symbol which, pursuant to Article 1, is not considered a mark, in particular where it is devoid of any distinctive character within the meaning of Article 6quinquies B(2) of the Paris Convention; 

(b) [deleted]; 

(c) of a filing under which, pursuant to Article 4, items 1 and 2, of this Law, no trademark right is acquired; 

2. of a filing under which, pursuant to Article 4, item 3, no trademark right is acquired, subject to the condition that nullity must be invoked within a period of five years from the filing date. 

Where the action for nullity is instituted by the Crown's Attorney and Public Prosecutor, the Courts of Brussels, The Hague and Luxembourg shall have exclusive jurisdiction in the cases mentioned hereinabove. The institution of action by the Crown's Attorney and Public Prosecutor shall stay any other suit instituted on the same grounds. 

B. Provided that the proprietor of the prior registration or the third party referred to in Article 4, items 4, 5 and 6, is a party to the proceedings, any interested party may invoke the nullity: 

1. of a registration which, in the order of priority, ranks after that of a like mark according to the provisions of Article 3, second paragraph; 

2. of a registration in respect of a filing under which, pursuant to Article 4, items 4, 5 and 6, no trademark right is acquired; nullity under the provisions of the said item 4 must be invoked within a period of three years from the expiration of the prior registration, whereas nullity under the provisions of the said items 5 and 6 must be invoked within a period of five years from the filing date. 

C. 

1. Any interested party may invoke the lapse of a right in a mark in the cases referred to in Article 5, paragraph 2. Lapse of the right in a mark under the provision contained in Article 5, paragraph 2(a) may no longer be invoked if, between the expiry of that period of five years and the submission of the request for revocation normal use of the mark has been begun or resumed. However, any beginning or resumption of use that takes place within the three months preceding submission of the request for revocation shall not be taken into consideration if the preparation for beginning or resuming use only took place after the proprietor had learnt that a request for revocation could be submitted. 

2. The proprietor whose right in a mark of which the lapse may no longer be invoked under subparagraph 1 may not invoke nullity of a filing in accordance with the provision in paragraph B where such filing has been made during the period during which the earlier right in the mark could be declared to have lapsed under Article 5, paragraph 2(a) nor prohibit use of the mark thus filed under Article 13A, paragraph 1(a), (b) and (c). 

Article 14bis 

1. Where the proprietor of an exclusive right in a mark has acquiesced, for a period of five consecutive years, in the use of a later mark while being aware of such use, he shall no longer be entitled to invoke nullity of the later filing on the basis of his earlier right under Article 14B, paragraph 1 nor prohibit use of the later mark under Article 13A, paragraph 1(a), (b) and (c) in respect of the goods for which such mark has been used, unless the filing of the later mark has been made in bad faith. 

2. Acquiescence in the use of a later mark within the meaning of paragraph 1 shall not entitle the proprietor of the later mark to prohibit use of the earlier mark. 

Article 15 

A. The proprietor of a registration effected in respect of a Benelux filing may at any time request the cancellation of his registration. However, if a license is on record, then cancellation of the registration of the mark or the license can only be requested jointly by the proprietor of the registration and the licensee. The provision in the preceding sentence concerning cancellation of the registration of a mark shall apply in the event of registration of a security or of a seizure. 

B. The cancellation shall be effective throughout the Benelux territory. 

C. A renunciation—limited to part of the Benelux territory—of the protection resulting from an international filing shall be effective throughout the said territory, notwithstanding any statement to the contrary made by the proprietor. 

Article 16 

A declaration of nullity of a filing, a declaration that a right to a mark has lapsed, and a voluntary cancellation of a registration must relate to the entire symbol constituting the mark. 

A declaration of nullity or of lapsing of rights must be limited to a given number of the goods or services in respect of which the mark is registered, in the event that the grounds for the nullity or lapsing of rights only relate to part of such goods or services. 

Voluntary cancellation may be restricted to a given number of the goods or services in respect of which the mark is registered. 

Article 17 

A. Over and above the duties conferred on it by the provisions of the preceding Articles, the Benelux Office shall be entrusted with: 

1. introducing modifications in registrations, either at the request of the proprietor, or as a result of notifications from the International Bureau for the Protection of Industrial Property or of court decisions, as well as, where appropriate, notifying the International Bureau thereof; 

2. issuing a monthly publication in the Dutch and French languages in which registrations of Benelux filings shall appear and which shall contain all other indications prescribed by the Rules; 

3. providing copies of registrations at the request of any interested party. 

B. The amount of the fees to be collected for the operations referred to in paragraph A of this Article, as well as the prices of the monthly publication and of the copies, shall be fixed by Rule. 

Article 18 

By virtue of this Law, nationals of the Benelux countries, as well as nationals of countries outside the Union established by the Paris Convention who have their domicile or a real and effective industrial or commercial activity in the Benelux territory, may claim the benefits, throughout the said territory, of the provisions of the said Convention and of the Madrid Agreement. 

Chapter II

Collective Marks 

Article 19 

Collective marks shall be considered to be all symbols designated as such at the time of filing and which serve to distinguish one or more common features of goods or services originating from different enterprises that affix the mark under the control of the proprietor. 

The proprietor shall not be allowed to make use of the mark for goods or services originating from his own enterprise or from enterprises in the management or superintendence of which he participates either directly or indirectly. 

All signs so designated on filing shall also be considered collective marks if they serve in the course of trade to designate the geographical origin of goods. Such mark shall not entitle the proprietor to prohibit a third party from using in the course of trade such signs in accordance with honest practice in industrial or commercial matters; in particular, such a mark may not be invoked against a third party who is entitled to use such a geographical name. 

Article 20 

Unless otherwise provided, individual and collective marks shall be subject to the same rules. 

Article 21 

An exclusive right to a collective mark shall be acquired only if the mark is accompanied, when filed, by regulations for use and control thereof. 

However, where international filing is concerned, the applicant may still file such regulations during a period of six months from the notification of the international registration provided for in Article 3(4) of the Madrid Agreement. 

Article 22 

The regulations for use and control of a collective mark must state the common features of the goods or services which the mark is intended to guarantee. 

They must also set forth the manner in which proper and efficient control of such features is to be exercised, together with the adequate sanctions incidental thereto. 

Article 23 

Article 4, item 3, shall not apply to the filing of a collective mark by the former proprietor of the registration of a like collective mark or by his successor in title. 

Article 24 

Without prejudice to the application of Articles 6, 6bis and 8, the Benelux Office shall not be allowed to register the Benelux filing of a collective mark if the regulations for use and control of the said mark have not been filed in accordance with the provisions of Article 21. 

Article 25 

The proprietors of collective marks shall be obliged to notify the Benelux Office of any modification of the regulations for the use and control of the mark. Such notification shall be recorded by the Benelux Office. 

The modification shall not become operative prior to the notification prescribed in the preceding paragraph. 

Article 26 

The right to institute legal proceedings for the protection of a collective mark shall exclusively accrue to the proprietor of such mark. 

The regulations for use and control may, however, confer on persons to whom the use of the mark has been granted the right to bring a claim jointly with the proprietor or to become party to any action or to intervene in any proceedings instituted by or against the latter. 

Likewise, the regulations for use and control may also provide that the proprietor, acting alone, may assert the individual interests of the users of the mark and may incorporate in his claim for indemnification particular damages sustained by one or more of them. 

Article 27 

A. Without prejudice to the provisions of Article 14, any interested party, including the Crown's Attorney and Public Prosecutor, may invoke the lapse of a right to a collective mark in the event that the proprietor uses the mark in the circumstances referred to in Article 19, second paragraph, or agrees to a use in violation of the provisions of the regulations for use and control, or tolerates such use. 

Where the action for forfeiture is instituted by the Crown's Attorney and Public Prosecutor, the Courts of Brussels, The Hague and Luxembourg shall have exclusive jurisdiction. 

The institution of action by the Crown's Attorney and Public Prosecutor shall stay any other suit instituted on the same grounds. 

B. The Crown's Attorney and Public Prosecutor may invoke the nullity of the filing of a collective mark whenever the regulations for use and control are contrary to public policy or are not in accordance with the provisions of Article 22. The Crown's Attorney and Public Prosecutor may also invoke the nullity of modifications of the regulations for use and control if they conflict with public policy or the provisions of Article 22, or if they would result in impairing the guarantees given to the public by the said regulations. 

The Courts of Brussels, The Hague and Luxembourg shall have exclusive jurisdiction in such proceedings; they shall ex officio order the cancellation of registrations of filings or modifications declared null and void. 

Article 28 

Collective marks which have lapsed, have been declared null and void or have been cancelled, as well as those in respect of which no renewal has taken place and no restoration as provided for in Article 23 has been made, shall, during the three years following the date of the recording of the lapse, nullification or cancellation, or the expiration of the non-renewed registration, on no account be used save by a person who can rely on a prior right to a like individual mark. 

Chapter III

Transitional Provisions 

Article 29 

Subject to the conditions laid down in Article 30, the exclusive rights to individual and collective marks acquired under national law in any one of the Benelux countries prior to the date of the entry into force of this Law, and which have not expired at that date, shall be maintained. As from the said date, this Law shall apply to such rights. 

An exclusive right shall also be deemed to have been acquired by the first use of a symbol which serves to distinguish the goods or services of an enterprise and which would have constituted a mark if Articles 1 and 2 of this Law had been applicable. An exclusive right thus deemed to have been acquired shall, however, not be capable of being invoked against any person who used the said symbol prior to the date of the entry into force of this Law, unless the use relied upon was followed by non-use for an uninterrupted period of five years. 

Article 30 

A right acquired to a mark shall terminate with retroactive effect to the date of the entry into force of this Law if, at the expiration of a period of one year from that date, no Benelux filing of the mark has been effected claiming the existence of the right acquired and indicating, for purposes of information, the nature and date of the facts which caused it to come into existence and, where applicable, the filings and registrations made in respect of such mark. This filing shall take the place of filings made of the mark in one or more of the Benelux countries, without prejudice to rights acquired as a result of such filings. However, if the person effecting the filing should claim any acquired right when he knows or has no valid excuse for not knowing that such a right does not exist, the filing shall be deemed to have been made in bad faith. 

Where, on the date of the entry into force of this Law, a right to a mark results from an international filing based on a registration of origin outside the Benelux territory, maintenance of such right shall be independent of the conditions prescribed in the preceding paragraph. 

A right acquired to a collective mark shall, moreover, terminate with retroactive effect to the date of the entry into force of this Law if no regulations for use and control are submitted with the Benelux filing referred to in the first paragraph hereinabove. Articles 22, 24 and 27B shall apply in such cases. 

Where a right to a collective mark results from an international filing based on a registration of origin outside the Benelux territory, such right shall terminate with retroactive effect to the date of the entry into force of this Law if, at the expiration of a period of one year from the said date, the proprietor of the collective mark has not filed regulations for use and control. Articles 22 and 27B shall apply in such cases. 

Article 31 

Notwithstanding the provisions of Article 10, the first registration of the Benelux filings referred to in Article 30 shall have a term of from one to 10 years. The said term shall expire, in the month and on the day of the Benelux filing, in the year which comprises the same final digit as that of the year in which the right acquired and relied upon originated. 

The first renewal of such registrations may be requested at the time of filing for the duration provided for in Article 10. 

Article 32 

An exclusive right to a mark maintained under Articles 29 and 30 shall extend to the entire Benelux territory as from the date of the entry into force of this Law. 

This right shall not, however, extend to the territory of those Benelux countries: 

(a) where it would constitute an infringement of a right acquired by a third party and maintained under Articles 29 and 30; 

(b) where it emerges that there is a ground for nullity as referred to in Article 14A.1(a) and (c) and 2, in Article 14B.2, and in Article 27B. 

Where two persons possess respective rights that have been acquired in the same mark in two of the Benelux countries, extension to the third country shall be effected for the benefit of the person who, prior to the entry into force of this Law, first used the mark in a normal manner in the said country. In case of non-use of the mark in the said country at the time of the entry into force of this Law, extension shall be effected for the benefit of the person whose acquired right is older. 

Article 33 

Where any mark belongs, by virtue of Article 32, to different proprietors in two or three of the Benelux countries, the proprietor of the mark in any one of those countries may not oppose importation of goods or services bearing the same mark and originating from another Benelux country, or claim damages for such importation, if the mark was affixed in the other country by the proprietor of the mark or with his authorization and relations of an economic nature exist between the two proprietors in respect of the exploitation of the goods or services concerned. 

Article 34 

A. As from the day following the date of the entry into force of this Law, the Benelux Register shall be open for the filing of marks. As from the date of the said entry into force, national filings of marks shall no longer be admissible. 

B. The Benelux filings referred to in Article 30 shall be exempt from the payment of any fees and shall be effected in the manner prescribed by the Rules. The registration of the said filings shall mention the claim to the acquired right and the indications relevant thereto. 

C. International filings based on a registration of origin outside the Benelux territory and existing on the date of the entry into force of this Law shall be entered ex officio in the Benelux Register free of charge, unless the proprietors have renounced the protection resulting therefrom for all Benelux countries. 

Article 35 

The Benelux filings referred to in Article 30, regardless of their actual date, and the international filings entered in the Benelux Register as provided for in Article 34C, shall, for the determination of their order of priority with respect to Benelux filings effected without a claim to an acquired right, be deemed to have been made on the date of the entry into force of this Law. 

The order of priority of the rights acquired in a Benelux country within the meaning of Article 29 shall be determined in that country in accordance with the national law obtaining prior to the entry into force of this Law. 

Chapter IV

General Provisions 

Article 36 

In this Law, the expression "Benelux territory" refers to the joint territories of the Kingdom of Belgium, the Grandduchy of Luxembourg and the Kingdom of the Netherlands within Europe. 

Article 37 

A. Unless otherwise expressly stipulated by contract, jurisdiction in respect of mark cases shall be determined by the domicile of the defendant or by the place where the undertaking giving rise to the litigation originated or was or is to be performed. The place where a mark was filed or registered can on no account serve in itself as a basis for the determination of jurisdiction. 

If the criteria laid down hereinabove should be insufficient for the determination of jurisdiction, then the plaintiff may file the action before the court of his domicile or residence, or, if he has no domicile or residence within the Benelux territory, before the Courts of Brussels, The Hague or Luxembourg, at his option. 

B. The courts shall apply the rules of paragraph A ex officio and shall explicitly establish and record their competency. 

C. The court before which the principal claim referred to in paragraph A is pending shall take cognizance of requests that the plaintiff put up security, requests for intervention, incidental claims and counterclaims, unless it should be incompetent on the ground of ratione materiae. 

D. The courts of any one of the three countries shall, at the request of one of the parties, transfer disputes brought before them to the courts of one of the other two countries if such disputes are already pending before the latter courts or are fundamentally related to other disputes submitted to the said latter courts. Such transfer may only be requested if the causes are pending in first instance. It shall be made to the court before which the case was first brought by a declaration instituting action, unless another court has given an earlier judgment in the matter concerned-and such judgment does not merely relate to internal procedure-in which case the transfer shall be made to such other court. 

Article 38 

The provisions of this Law shall be without prejudice to the application of the Paris Convention, the Madrid Agreement, and Belgian, Luxembourg or Netherlands legal provisions which might entail a prohibition to use a given mark. 

Chapter V

Service Marks 

GENERAL PROVISIONS 

Article 39 

Chapters I, II , IV, VI and VII shall apply, mutatis mutandis, to signs which serve to distinguish services, hereinafter "service marks," it being understood that services and goods may also be similar. 

The priority right provided for in Article 4 of the Paris Convention may also be claimed in respect of service marks. 

TRANSITIONAL PROVISIONS 

Article 40 

A. Any person who, on the date of entry into force of the present Protocol Amending the Uniform Benelux Trademark Law, uses a service mark on Benelux territory and who, within one year as from that date, files a Benelux application for registration of that mark, shall be deemed, for the purpose of determining his priority, to have filed the application on the said date. 

B. The provisions of this Chapter shall not alter the rights resulting from the use of a service mark on Benelux territory on the said date. 

C. The nullity of a service mark filing mentioned under A may not be invoked for the sole reason that its date is later than that of a similar trademark. 

Article 41 

On making the Benelux filing mentioned in Article 40, which shall be made according to the formalities and accompanied by the payment of the official fees prescribed in the Regulations, the applicant shall also: 

– claim the existence of the acquired right; 

– state, solely for the purpose of Article 42, the year of first use of the service mark. 

However, if the applicant claims an acquired right for the service mark knowing, or with no valid excuse for not knowing, that the right does not exist, the filing shall be deemed to have been effected in bad faith. 

Article 42 

Notwithstanding the provision of Article 10, the first registration of the Benelux filings provided for in Article 40 shall have a term of validity from one to 10 years. The said term shall expire on the anniversary date of the Benelux filing during the year whose last digit is the same as that of the year during which the first use stated has taken place. 

The first renewal of such registrations may, for the duration provided for in Article 10, be applied for on the occasion of the filing. 

Article 43 

The Benelux Register shall be open for the filing of service marks on the day following the date of entry into force of the Protocol mentioned in Article 40. 

The registration of the Benelux filings provided for in Article 40 shall mention the claim of an acquired right and the year of first use of the service mark. 

Chapter VI

Provisions on Community Trade Marks 

Article 44 

Article 3, paragraph 2 and Article 14B, paragraph 1 shall apply where the registration is based on the prior filing of a Community trade mark. 

Article 45 

Article 3, paragraph 2 and Article 14B, paragraph 1 shall apply to Community trade marks for which seniority on the Benelux territory is validly claimed in accordance with the Regulation on the Community trade mark even if the Benelux or international registration on which seniority is based has been voluntarily cancelled or has expired. 

Article 46 

Where the seniority of a right in an earlier mark is invoked with respect to a Community trade mark, nullity or revocation of such earlier right may be invoked even if the right has already lapsed due to voluntary cancellation or to expiry of the registration. 

Article 47 

The Benelux Trademark Office shall enter in the Benelux Register those marks that are registered in accordance with the Regulation on the Community trade mark. 

Article 48 

The provisions of this Law shall not affect application of the Regulation on the Community trade mark. 

Chapter VII

Provisions on International Filings 

Article 49 

The provisions of this Law on international filings made under the Madrid Agreement shall apply to international filings made under the Protocol Relating to the Madrid Agreement of June 27, 1989. 

 

ANNEX …
DUTCH COMPETITION ACT

We Beatrix, by the grace of God, Queen of the Netherlands, Princess of Orange-Nassau, etc. etc. etc.  Greetings to all who see or hear these presents! Be it know: 

Whereas We have considered that it is desirable to replace the Economic Competition Act1 by adopting new rules in respect of competition agreements and dominant positions, as well as to determine rules in respect of the regulation of mergers of undertakings and, in doing so, to follow as far as is possible rules in respect of competition, pursuant to the Treaty establishing the European Community; 

We, therefore, having heard the Council of State, and in consultation with the States General, have approved and decreed, as We hereby approve and decree: 

CHAPTER 1. Definition of Terms 

Section 1 

The following definition of terms shall apply for the purposes of this Act and the decisions based upon it: 

(a) Our Minister: Our Minister of Economic Affairs; 

(b) competition authority: the Netherlands Competition Authority, as referred to in section 2(1); 

(c) Director-General: the Director-General of the competition authority; 

(d) Treaty: the Treaty establishing the European Community; 

(e) agreement: an agreement, as referred to in Article 85(1) of the Treaty; 

(f) undertaking: an undertaking, as referred to in Article 85(1) of the Treaty; 

(g) association of undertakings: an association of undertakings, as referred to in Article 85(1) of the Treaty; 

(h) concerted practices: concerted practices, as referred to in Article 85(1) of the Treaty; 

(i) dominant position: a position of one or more undertakings which enables them to prevent 

effective competition being maintained on the Dutch market or a part thereof, by giving them 

the power to behave to an appreciable extent independently of their competitors, their suppliers, their customers or end-users; 

(j) infringement: an action that contravenes the provisions of this Act, or provisions pursuant to this Act; 

(k) investigation: actions performed with a view to determining whether an infringement has been committed; 

(l) fine: an administrative sanction consisting of an obligation to pay the State a specific sum of money. 

CHAPTER 2: The Netherlands Competition Authority 

Section 2 

1. A Netherlands Competition Authority shall operate under the responsibility of Our Minister. 

2. The competition authority shall be managed by a Director-General. 

Section 3 

1. The task of the competition authority shall be to perform activities for the implementation of this Act as well as for the implementation of other acts, in so far as this is stipulated in the 

respective acts. 

2. The activities relating to the implementation of sections 60, 61, 62, 78 and 79 shall be 

performed by persons who were not involved in the preparation of the reports, referred to in 

section 59(1) and section 77(1), and in the preceding investigation. 

Section 4 

1. Our Minister shall set out in policy rules general instructions issued to the Director-General, regarding the performance of the tasks assigned to the Director-General in this Act. 

2. General instructions, as referred to in subsection (1), may relate or may relate partially to the way in which the Director-General should consider interests other than economic interests in his decision in applying section 6(3). 

3. The policy rules shall be promulgated in the Netherlands Government Gazette. 

4. Our Minister shall only issue in writing his instructions to the Director-General regarding the exercising of the powers afforded to the Director-General by this Act in respect of individual cases. The respective instructions shall be attached to the documents relating to the case in question. 

Section 5 

1. The Director-General shall report to Our Minister before 1 May of each year on the activities of the competition authority in the preceding year. 

2. Our Minister shall notify both Houses of States General of the report, accompanied by his 

findings and notes on his involvement in the Director-General's decisions in individual cases, 

before 1 July of each year. 

CHAPTER 3: Competition Agreements 

§ 1. Prohibition of competition agreements 

Section 6 

1. Agreements between undertakings, decisions by associations of undertakings and concerted 

practices of undertakings, which have as their object or effect the prevention, restriction or 

distortion of competition on the Dutch market, or a part thereof, are prohibited. 

2. Agreements and decisions, prohibited pursuant to subsection (1), are legally null and void. 

3. Subsection (1) shall not apply to agreements, decisions and concerted practices which 

contribute to improving production or distribution, or to promoting technical or economic 

progress, while allowing consumers a fair share of the resulting benefit, and which do not: 

(a) impose on the undertakings concerned restrictions which are not indispensable to the 

attainment of these objectives, or 

(b) afford such undertakings the possibility of eliminating competition in respect of a 

substantial part of the products and services in question. 

Section 7 

1. Section 6(1) shall not apply to agreements, decisions and concerted practices, as referred to 

in the said section, if: 

(a) no more than eight undertakings are involved in the agreement or concerted practice 

in question, or if no more than eight undertakings are involved in the respective 

association of undertakings; and 

(b) the combined turnover of the undertakings party to the respective agreement or the 

concerted practices in the preceding calendar year, or the combined turnover of the 

undertakings which are members of the respective association of undertakings does 

not exceed: 1° € 4,540,000, if the agreement, concerted practice or association involves only 

undertakings whose core activity is the supply of goods; 2° € 908,000, in all other cases. 

2. If separate agreements with the same purpose are entered into between an undertaking or 

association of undertakings and two or more other undertakings, such agreements shall be 

regarded jointly as a single agreement for the purpose of the application of subsection (1). 

3. By Order-in-Council, if necessary subject to conditions and restrictions, section 6(1) may be declared inoperative in respect of categories of agreements, decisions or practices, as 

referred to in the said section and described in that order, which are clearly of minor 

significance from the point of view of competition. 

4. The figures stipulated in subsection (1)(a), and the amounts stipulated in subsection (1)(b), 

may be amended by Order-in-Council. 

Section 8 

1. The calculation of the turnover, as referred to in section 7(1)(b), shall be based on the 

provisions of section 377(6) of Book 2 of the Netherlands Civil Code in respect of net 

turnover. 

2. If an undertaking forms part of a group, as referred to in section 24b of Book 2 of the 

Netherlands Civil Code, the turnover of all the undertakings comprising that group shall be 

added together for the purpose of calculating the turnover. For the purposes of this calculation, transactions between the undertakings comprising that group shall be disregarded. 

3. For the purpose of calculating the combined turnover of the undertakings involved, as 

referred to in section 7(1)(b), transactions between the undertakings shall be disregarded. 

Section 9 

1. The Director-General may issue a decision declaring that section 6(1) is nonetheless 

applicable to an agreement between undertakings, a decision by an association of  undertakings or a concerted practice of undertakings, which, pursuant to section 7(1) or (3), 

are not subject to section 6(1), if, in view of market relationships on the relevant market, such 

agreements, decisions or practices have a significant detrimental effect on competition. 

2. The Director-General shall notify interested parties in writing of his intention to issue a 

decision, as referred to in subsection (1), stating the reasons for doing so. 

3. In derogation from paragraph 4.1.2 of the General Administrative Law Act,2 the Director-

General shall afford interested parties an opportunity to state their views, verbally or in 

writing, before applying subsection (1). 

4. A decision, as referred to in subsection (1), shall come into force no earlier than six weeks 

after the date on which it is promulgated. 

Section 10 

Section 6 shall not apply to agreements, decisions or practices, as referred to in that section, which are directly associated with a concentration, as referred to in section 27, and are necessary for the implementation of the respective concentration. 

§ 2. Exception in relation to the performance of special tasks 

Section 11 

Section 6(1) shall apply to agreements, decisions or practices, as referred to in that section, 

involving at least one undertaking or association of undertakings entrusted with the 

provision of services in the public economic interest, by law or by an administrative body, only in so far as the application of the said section does not prevent the performance of the special task entrusted to the said undertaking or association of undertakings. 

§ 3. Exemptions 

Section 12 

Section 6(1) shall not apply to agreements between undertakings, decisions by associations of 

undertakings and concerted practices of undertakings to which section 85(1) of the Treaty is 

declared inoperative, pursuant to a regulation of the Council of the European Union or to a 

regulation of the Commission of the European Communities,. 

Section 13 

1. Section 6(1) shall not apply to agreements between undertakings, decisions by associations 

of undertakings and concerted practices of undertakings which cannot have a detrimental 

effect on trade between the Member States of the European Communities, or which do not 

appreciably prevent, restrict or distort competition within the common market, and which, if 

this were the case, would be exempt, pursuant to a regulation, as referred to in section 12. 

2. The Director-General may issue a decision declaring section 6(1) nonetheless applicable to 

an agreement between undertakings, a decision by associations of undertakings or a 

concerted practice by undertakings which, pursuant to subsection (1), are not subject to 

section 6(1), if circumstances arise which, pursuant to the respective regulation, could result 

in the said regulation being declared inoperative. 

3. The Director-General shall notify interested parties in writing of his intention to issue a 

decision, as referred to in subsection (2), stating his reasons for this. 

4. In derogation from paragraph 4.1.2 of the General Administrative Law Act, the Director-

General shall afford interested parties an opportunity to state their views, verbally or in 

writing, before applying subsection (2). 

5. A decision, as referred to in subsection (2), shall come into force no earlier than six weeks 

after the date on which it is promulgated. 

Section 14 

Section 6(1) shall not apply to agreements between undertakings, decisions by associations of 

undertakings and concerted practices of undertakings for which dispensation has been granted, pursuant to Article 85(3) of the Treaty. 

Section 15 

1. By Order-in-Council, if necessary subject to conditions and restrictions, section 6(1) may be declared inoperative in respect of such categories of agreements, decisions or practices, as 

referred to in the said section, as defined in the said order, which contribute to improving the 

production or distribution of goods or to promoting technical or economic progress, while 

allowing consumers a fair share of the resulting benefits, and which do not: 

(a) impose on the undertakings concerned restrictions which are not indispensable to the 

attainment of these objectives, or 

(b) afford such undertakings the possibility of eliminating competition in respect of a 

substantial part of the products and services in question. 

2. An Order-in-Council, as referred to in subsection (1), may stipulate that the Director-General may issue a decision declaring section 6(1) nonetheless applicable to an agreement, a 

decision or a concerted practice which, pursuant to that Order, is not subject to section 6(1), 

if the conditions set out in that Order-in-Council are satisfied. 

3. The Director-General shall notify interested parties in writing of his intention to issue a 

decision, as referred to in subsection (2) , stating his reasons for this. 

4. In derogation from paragraph 4.1.2 of the General Administrative Law Act, the Director-

General shall afford interested parties an opportunity to state their views, verbally or in 

writing, before applying subsection (2). 

5. A decision, as referred to in subsection (2), shall come into force no earlier than six weeks 

after the date on which it is promulgated. 

Section 16 

[Repealed] 

§ 4. Dispensation 

Section 17 

[Repealed] 

Section 18 

[Repealed] 

Section 19 

[Repealed] 

Section 20 

[Repealed] 

Section 21 

[Repealed] 

Section 22 

[Repealed] 

Section 23 

[Repealed] 

CHAPTER 4: Dominant Positions 

§ 1. Prohibition of the abuse of dominant positions 

Section 24 

1. Undertakings are prohibited from abusing a dominant position. 

2. The implementation of a concentration, as described in section 27, shall not be deemed to be an abuse of a dominant position. 

§ 2. Exception in relation to the performance of special tasks 

Section 25 

1. The Director-General may, on request, declare section 24(1) inoperative in respect of a 

designated practice, in so far as the application of section 24(1) prevents the provision of a 

service in the public economic interest, entrusted to an undertaking by law or by an 

administrative body. 

2. A decision, as referred to subsection (1), may be issued subject to restrictions; a decision 

may be issued subject to conditions. 

CHAPTER 4a. Financial Transparency within Certain Undertakings 

Section 25a 

The following definitions shall apply to this chapter: 

(a) directive: Directive No. 2000/53/EC of the Commission of the European Communities of 

26 July 2000 (OJEC L 193) amending Directive No. 80/723/EEC in relation to the 

transparency of financial relations between Member States and public undertakings; 

(b) exclusive right: a right granted by law or by a decision of an administrative body to an 

undertaking, whereby the right to provide a service or to carry out an activity is reserved for 

the said undertaking; 

(c) special right: a right, granted by law or by a decision of an administrative body, to a limited number of undertakings, whereby within a certain geographical area: 

1° the number of such undertakings, which may provide a service or carry out an activity, 

is restricted to two or more in accordance with criteria other than the criteria of 

objectivity, fairness and non-discrimination; 

2° various competing undertakings, which may provide a service or may carry out an 

activity, are designated in accordance with criteria other than the aforementioned criteria; 

or 3° benefits are granted to one or more undertakings in accordance with criteria other 

than the aforementioned criteria, as a result of which the opportunity for any other 

undertaking to carry out the same activities within the same geographical area subject 

to materially equivalent conditions shall be appreciably obstructed; 

(d) various activities: on the one hand, products or services, in relation to which an undertaking has been granted a special or exclusive right, or all the services in the public economic interest with which an undertaking is entrusted and, on the other hand, each other individual product or each other individual service in respect of which the undertaking is active. 

Section 25b 

1. Undertakings, to which a special or exclusive right has been granted, in accordance with 

Article 86 (1) of the Treaty, or which, in accordance with Article 86 (2) of the Treaty, are 

entrusted with providing a service in the public economic interest and which, in respect of 

this service, receive government assistance in any form, including a subsidy, support or compensation, and which carry out various activities, shall keep administrative records such 

that: 

(a) the registration of the income and expenditure of the various activities is separated; 

(b) all income and expenditure is properly allocated in accordance with objectively 

justifiable principles of cost accounting; 

(c) the principles of cost accounting, on which the administration is based, are recorded 

clearly. 

2. The undertaking shall retain the data, referred to in subsection (1)(a), (b) and (c), for five 

years, calculated from the end of the financial year to which the data relate. 

Section 25c 

Section 25b(1) shall not apply to activities which are subject to specific provisions adopted by the European Community in relation to the separation of administrative records other than those contained in the directive. 

Section 25d 

1. Section 25b(1) shall also not apply to: 

(a) undertakings, which provide services which do not have an appreciably detrimental 

effects on trade between Member States; 

(b) undertakings, whose total net annual turnover has amounted to less than € 40 million 

for the two financial years prior to the financial year in which the undertaking has 

enjoyed a special or exclusive right, granted in accordance with Article 86(1) of the 

Treaty, or in which it was entrusted with providing a service in the public economic 

interest, in accordance with Article 86(2) of the Treaty; 

(c) undertakings, which have been entrusted with the provision of a service in the public 

economic interest for a reasonable period, in accordance with Article 86(2) of the 

Treaty, if the government assistance, which it receives, in whatever form, including a 

subsidy, support or compensation, was determined in accordance with an open, 

transparent and non-discriminatory procedure. 

2. For the application of subsection (1)(b), in the case of public credit institutions, the net 

annual turnover shall be substituted by a balance-sheet total of less than € 800 million. 

3. The amount, referred to in subsection (1)(b) and the amount, referred to in subsection (2), 

may be amended by a decision of Our Minister, if the amendment is pursuant to a binding 

decision of a body of the European Communities. 

Section 25e 

If the Commission of the European Communities requests that information be provided with, as referred to in section 25b(1), the undertaking in question shall provide the Director-General, at his request, with the respective information within a term to be set by him. The Director-General shall forward the information to the Commission of the European Communities. 

Section 25f 

If the proper implementation of the directive so requires, Our Minister may introduce regulations containing further rules in respect of the application of this chapter. 

CHAPTER 5: Concentrations 

§ 1. Definition of terms 

Section 26 

For the purposes of this chapter, the term ‘control’ refers to the possibility of exercising decisive influence on the activities of an undertaking on the basis of actual or legal circumstances. 

Section 27 

The term ‘concentration’ shall be understood to mean: 

(a) the merger of two or more previously mutually independent undertakings; 

(b) the acquisition of direct or indirect control by: 

1° one or more natural persons who or legal entities which already control at least one 

undertaking, or 2° one or more undertakings of the whole or parts of one or more other undertakings, through the acquisition of a participating interest in the capital or assets, pursuant to an agreement, or by any other means; 

(c) the creation of a joint undertaking, which performs all the functions of an autonomous 

economic entity on a lasting basis and which does not give rise to coordination of the 

competitive behaviour of the founding undertakings. 

Section 28 

1. In derogation from section 27, a concentration shall not be deemed to arise where: 

(a) credit institutions or other financial institutions, as referred to in section 1(1)(a) and 

(1)(c) of the Credit Institutions Supervision Act of 1992,3 or insurance companies, as 

referred to in section 1(h) of the Insurance Industry Supervision Act of 1993,4 or 

insurance companies, as referred to in section 1(c) of the Funeral Provisions 

Insurance Industry (Supervision) Act,5 the normal activities of which include 

transactions and dealing in securities for their own account or for the account of 

others, hold on a temporary basis securities which they have acquired in an 

undertaking with a view to reselling these, provided that they do not exercise the 

voting rights in respect of those securities with a view to determining the competitive 

behaviour of the said undertaking, or provided they exercise such voting rights only 

with a view to preparing for the sale of those securities and that any such sale takes 

place within one year of the date of acquisition. 

(b) control is acquired by: 

1° receivers, as referred to in section 68(1) of the Bankruptcy Act;6 

2° managers appointed by the courts, as referred to in section 215(2) of the 

Bankruptcy Act; 

3° persons, as referred to in section 28(3)(a) of the Credit Institutions Supervision 

Act of 1992; 

4° managers appointed by the courts, as referred to in section 71(7) of the Credit 

Institutions Supervision Act of 1992; 

5° persons, as referred to in section 54(3)(a) of the Insurance Industry Supervision 

Act of 1993; 

6° managers, as referred to in section 161(1) of the Insurance Industry Supervision 

Act of 1993; 

7° persons, as referred to in section 161(9) of the Insurance Industry Supervision 

Act of 1993; 

1° persons, as referred to in section 27(3)(a) of the Funeral Provisions Insurance 

Industry (Supervision) Act; 

2° managers, as referred to in section 70(1) of the Funeral Provisions Insurance 

Industry (Supervision) Act; 

3° persons, as referred to in section 70(9) of the Funeral Provisions Insurance 

Industry (Supervision) Act; 

(c) participating interests in the capital, as referred to in section 27(b), acquired by 

venture capital undertakings, provided the voting rights pertaining to the participating 

interest are exercised only to maintain the full value of these investments. 

2. The Director-General may extend the term, referred to in subsection (1)(a), on request, if the respective institutions or insurance companies show that, within reason, the sale was not 

feasible within the stipulated term. 

§ 2. Scope of the regulation of concentrations 

Section 29 

1. The provisions of this chapter shall apply to concentrations, the combined turnover of the 

participating undertakings of which exceeded € 113,450,000 in the preceding calendar year, at 

least € 30,000,000 of which was realised in the Netherlands by at least two of the 

undertakings involved. 

2. The amounts, referred to in subsection (1), may be increased by Order-in-Council. 

Section 30 

1. The turnover, as referred to in section 29(1), shall be calculated in accordance with the 

provisions of section 377(6) of Book 2 of the Netherlands Civil Code in respect of net 

turnover. 

2. Where the concentration is implemented through the acquisition of control over parts, 

whether or not constituted as legal entities, of one or more undertakings, in respect of the 

seller or sellers only the turnover relating to the parts which are the subject of the transaction 

shall be taken into account in calculating the turnover, as referred to in section 29(1). 

3. Without prejudice to the provisions of subsection (2), the aggregate turnover of the 

undertaking involved, as referred to in section 29(1), shall be determined by adding together 

the respective turnovers of the following undertakings: 

(a) the undertaking involved; 

(b) those undertakings in which the undertaking concerned, directly or indirectly: 

1° owns more than half of the capital or business assets, or 

2° has the power to exercise more than half the voting rights, or 

3° has the power to appoint more than half the members of the supervisory board, 

the management, or bodies legally representing the undertaking, or 

4° has the right to manage the undertaking; 

(c) those undertakings which, as part of the undertaking involved, hold the rights or 

powers listed in (b); 

(d) those undertakings, in which an undertaking, as referred to in (c), holds the rights or 

powers referred to in (b); 

(e) those undertakings, in which two or more undertakings, as referred to (a) to (d), hold 

the rights or powers, as referred to in (b). 

4. Where undertakings involved in the concentration jointly hold the rights or powers, as 

referred to in subsection (3)(b), in calculating the aggregate turnover of the undertakings 

concerned, for the purposes of section 29(1): 

(a) no account shall be taken of the turnover resulting from the sale of products or the 

provision of services between the joint undertaking and each of the undertakings 

involved, or any other undertaking connected with the undertaking involved, as 

referred to in subsection (3)(b) to (3)(e); 

(b) the turnover resulting from the sale of products and the provision of services between 

the joint undertaking and any third-party undertakings shall be taken into account. 

This turnover shall be apportioned to the undertakings in proportion to their 

participating interests in the joint undertaking. 

5. Transactions between the undertakings, as referred to in subsection (3), shall not be taken 

into account in calculating the combined turnover of the undertakings involved, as referred to 

in section 29(1). 

Section 31 

1. For the application of section 29(1), the turnover of credit institutions and financial 

institutions, as referred to in the Credit Institutions Supervision Act of 1992, shall be replaced 

by one tenth of the fixed and current assets, as referred to in section 364(2) and (3) of Book 2 

of the Netherlands Civil Code, as at the end of the preceding financial year, of which at least 

€ 22,690,000 of tangible fixed assets are held in the Netherlands. 

2. For the application of section 29(1), in respect of insurance companies, as referred to in the 

Insurance Industry Supervision Act of 1993 and the Funeral Provisions Insurance Industry 

(Supervision) Act , the turnover shall be substituted by the value of the gross premiums 

written in the preceding financial year, of which at least € 4,540,000 are received from Dutch 

residents. 

Section 32 

[Repealed] 

Section 33 

[Repealed] 

§ 3. Notification 

Section 34 

The implementation of a concentration before the Director-General has been notified of the 

intention to do so and a subsequent period of four weeks has passed is prohibited. 

Section 35 

1. Notifications shall include such information as is required by Order-in-Council. Section 4:4 of the General Administrative Law Act shall apply mutatis mutandis. 

2. The Director-General may require the notifying party to provide further information in the 

event of non-compliance with the provisions of subsection (1) or if the information provided 

is insufficient for the purpose of the assessment of a notification. 

3. Information, which the undertaking deems to be confidential, provided by an undertaking 

with the notification shall not be made public until one week has passed after the 

announcement of a decision of the Director-General to this effect. 

4. If an application is made for a provisional injunction, as referred to in section 8:81 of the 

General Administrative Law Act, in relation to the decision of the Director-General, as 

referred to in subsection (3), the term stipulated in sections 34 and 37(1) and (3) shall be 

suspended until the day on which the written ruling of the Presiding Judge of the Court, as 

referred to in section 93(1), is handed down. 

Section 36 

The Director-General shall announce notifications received in the Netherlands Government Gazette at the earliest opportunity. 

Section 37 

1. Within four weeks of the receipt of a notification, the Director-General shall give notice as to whether a licence is required for the concentration to which the notification relates. 

2. The Director-General may determine that a licence is required for a concentration if he has 

reason to assume that a dominant position that appreciably restricts competition on the 

Dutch market or a part thereof could arise or be strengthened as a result of the said 

concentration. 

3. If subsection (1) is not applied within four weeks, no licence shall be required for the 

concentration. The term, referred to in the previous sentence, shall commence on the first 

day following receipt of the notification, provided this is not Saturday, Sunday or a public 

holiday, in accordance with the General Extension of Time-Limits Act.7 

4. Pursuant to the Director-General's notice that a licence is not required for the concentration, 

the prohibition of section 34 shall cease to apply in respect of the said concentration. 

5. The notice of the Director-General, as referred to in subsection (1), shall be announced in the Netherlands Government Gazette. 

7 Algemene termijnenwet 

Section 38 

The term of four weeks, as referred to in section 34 and section 37(1) and (3), shall be suspended as 

of the day on which the Director-General requests further information, pursuant to section 35(2), 

until the day on which such information is provided. 

Section 39 

1. Section 34 shall not apply in the case of a public acquisition or exchange bid aimed at the 

acquisition of a share in the capital of an undertaking, provided that the Director-General is 

notified of this immediately and the acquiring party does not exercise the voting rights 

attached to the said share in the capital. 

2. If the Director-General gives notice that a licence is required, pursuant to section 37(1), in 

respect of a notification, as referred to in subsection (1), the concentration: 

(a) shall be reversed within thirteen weeks, if an application for a licence is not submitted 

within four weeks after the aforementioned notice is given, or if a licence is refused; 

(b) shall be brought into compliance with any such restrictions or conditions, if a licence 

is issued subject to restrictions or conditions, within thirteen weeks after the said 

licence is granted. 

3. At the request of the notifying party, as referred to in subsection (1), in derogation from 

subsection (1), the Director-General may decide that the voting rights, as referred to in 

subsection (1), may be exercised in order to maintain the full value of the said party's 

investment. 

Section 40 

1. At the request of the notifying party, the Director-General may, on important grounds, grant dispensation from the prohibition of section 34. 

2. Dispensation may be granted subject to restrictions; conditions may be attached to a 

dispensation. 

3. If, after granting a dispensation, as referred to in subsection (1), in respect of the aforesaid 

notification, the Director-General gives notice that a licence is required, pursuant to 

section 37(1), and the concentration has been implemented before such notice has been 

given, the concentration: 

(a) shall be reversed within thirteen weeks, if an application for a licence is not submitted 

within four weeks after such notice is given, or the application for a licence is 

withdrawn, or if a licence is refused; 

(b) shall be brought into compliance with any such restrictions or conditions, if a licence 

is issued subject to restrictions or conditions, within thirteen weeks after the said 

licence is granted. 

§ 4. Licences 

Section 41 

1. The implementation of a concentration, in respect of which notice has been given that a 

licence is required, pursuant to section 37(1), is prohibited without a licence. 

2. A licence shall be refused if, as a result of the proposed concentration, a dominant position 

could arise or be strengthened that appreciably restricts actual competition on the Dutch 

market or a part thereof. 

3. If at least one of the undertakings involved in the concentration is entrusted with the 

provision of services in the public economic interest, by law or by an administrative body, a 

licence may be refused only if such refusal does not obstruct the performance of the duties 

entrusted to the undertaking or undertakings in question. 

4. A licence may be issued subject to restrictions; conditions may be attached to a licence. 

Section 42 

1. An application for a licence shall be submitted to the Director-General. 

2. The information to be provided with an application may be stipulated in an Order-in-Council. 

3. Information, which the undertaking deems to be confidential, provided by an undertaking 

with the notification shall not be made public until one week has passed after the 

announcement of a decision of the Director-General to this effect. 

4. If an application is made for a provisional injunction, as referred to in section 8:81 of the 

General Administrative Law Act, in relation to the decision of the Director-General, as 

referred to in subsection (3), the term, as referred to in section 44(1), shall be suspended 

until the day on which the written ruling of the Presiding Judge of the Court, as referred to in 

section 93(1), is handed down. 

5. The Director-General shall announce applications received in the Netherlands Government 

Gazette at the earliest opportunity. 

Section 43 

An undertaking shall provide the Director-General, on request, with such explanations of the 

information regarding its business as are deemed necessary, within reason, for the assessment of a licence application. 

Section 44 

1. The Director-General shall issue his decision on the application within thirteen weeks of 

receipt of the said application. Failure to issue a decision within thirteen weeks shall be 

equated with the granting of a licence. 

2. If an application is submitted before the Director-General gives notice that a licence is 

required for the said concentration, the application shall not be processed until such notice 

has been given. The term, as referred to in subsection (1), shall commence on the date that 

such notice is given. 

3. The decision shall be available for inspection at the offices of the competition authority 

following its announcement. Information which does not qualify for publication, pursuant to 

section 10 of the Government Information (Public Access) Act,8 shall not be made available 

for inspection. 

4. The decision shall be announced in the Netherlands Government Gazette. 

Section 45 

The Director-General may revoke a licence if the information provided is inaccurate to the extent that a different decision would have been issued in respect of the licence if the correct information had been known. 

Section 46 

1. For important reasons, at the request of an applicant for a licence, the Director-General may 

grant dispensation from the prohibition of section 41(1) until an irrevocable decision is 

issued on the licence application. 

2. Dispensation may be granted subject to restrictions; conditions may be attached to a 

dispensation. 

3. If the licence application is withdrawn or a licence is refused after the dispensation, referred 

to in subsection (1) has been granted, the concentration, in so far as it has been 

implemented, shall be reversed within thirteen weeks. 

4. If the licence is granted subject to restrictions or conditions, the concentration, in so far as it 

has been implemented, shall be brought into compliance with such restrictions or conditions 

within thirteen weeks. 

Section 47 

1. After the Director-General has refused a licence for the implementation of a concentration 

and following an application requesting such, Our Minister may decide that the licence shall 

be granted if, in the Minister's opinion, this is necessary for important reasons in the public 

interest, which outweigh the expected restriction of competition. 

2. An application, as referred to in subsection (1), may be submitted up to four weeks after the 

Director-General's decision to refuse a licence has become irrevocable. 

3. If an application, as referred to in subsection (1), is made, the consideration of administrative and judicial appeals against the Director-General's decision shall be suspended until an irrevocable decision is issued on the said application. 

Section 48 

The information that must be provided with an application for a licence submitted to Our Minister may specified in an Order-in-Council. 

Section 49 

1. Our Minister shall take his decision on an application, in accordance with the views of the 

Cabinet, within eight weeks of receipt of the application. 

2. Section 44(3) and (4) shall apply mutatis mutandis. 

CHAPTER 6. Regulation and Investigations 

§ 1. Regulation 

Section 50 

1. The officials of the competition authority, as appointed in accordance with a decision of the 

Director-General, shall be responsible for regulating compliance with the provisions of or 

pursuant to this Act. 

2. With a view to the exercising of the Director-General's powers, as referred to in section 9(1), section 13(2), section 15(2) and section 89a(1), the officials, appointed pursuant to 

subsection (1), shall hold the powers assigned to them for the performance of their regulatory duties. 

3. Notice of a decision, as referred to in subsection (1), shall be given by the publication thereof in the Netherlands Government Gazette. 

Section 51 

Section 5:17 of the General Administrative Law Act shall not apply to documents relating to the application of competition rules, exchanged between an undertaking and an advocate admitted to the Bar, which are in the possession of the undertaking, but which, had they been in the possession of the advocate, would have been subject to section 5:20(2) of the General Administrative Law Act. 

§ 2. Investigations 

Section 52 

1. The officials appointed, pursuant to section 50(1), shall be responsible for investigations. 

2. For the purpose of investigations, they shall have the powers assigned to them in this 

paragraph, as well as the powers assigned to them for the performance of their regulatory 

duties, as referred to in section 50(1), taking account of the restrictions in this respect 

imposed in this paragraph. 

Section 53 

If the officials, referred to in section 52(1), have reason to suspect that a certain undertaking or association of undertakings has committed an infringement, the undertaking or association of undertakings shall not be obliged to make a statement. The parties concerned shall be notified of this prior to a verbal request for information on the matter in question. 

Section 54 

The officials, referred to in section 52(1), are authorised to place business premises and objects under seal between the hours of 18.00 and 8.00, in so far as this may be deemed necessary, within reason, for exercising the powers referred to in section 5:17 of the General Administrative Law Act. 

Section 55 

The officials, referred to in section 52(1), shall, if necessary, exercise the powers assigned to them under section 5:17 of the General Administrative Law Act with the assistance of the police.

CHAPTER 7. Infringement of the Prohibition on Competition 

Agreements and Prohibition on the Abuse of a Dominant Position 

§ 1. Administrative fine and order subject to a penalty 

Section 56 

1. In the event of an infringement of section 6(1) or section 24(1), the Director-General may: 

(a) impose a fine; 

(b) impose an order subject to a penalty, on the natural person to whom or the legal entity to which the infringement can be attributed. 

2. A fine and an order subject to a penalty may be imposed together. 

3. The Director-General shall not impose a fine if the natural person to whom or the legal entity to which the infringement can be attributed can show, within reason, that the person or entity in question cannot be held responsible for the infringement. 

4. A manager of a legal entity shall not be regarded as a natural person as referred to in 

subsection (1). 

Section 57 

5. The fine, referred to in section 56(1)(a), shall amount to a maximum of € 450,000 or, if this is greater, to 10% of the turnover of the undertaking, or, if the infringement is committed by an association of undertakings, to the combined turnover of the undertakings, which are 

members of the association, in the financial year preceding the decision. 

6. In determining the level of the fine, the Director-General shall in any event take into account the seriousness and duration of the infringement. 

7. The turnover, as referred to in subsection (1), shall be calculated in accordance with the 

provisions of section 377(6) of Book 2 of the Netherlands Civil Code in respect of net 

turnover. 

Section 58 

1. An order subject to a penalty, as referred to in section 56(1)(b), shall serve to reverse the 

infringement or further infringements, or to prevent a recurrence of the infringement. 

Conditions relating to the provision of information to the Director-General may be attached 

to an order subject to a penalty. 

2. An order shall apply for a period, not exceeding two years, to be determined by the Director-General. 

3. Section 5:32(4) and (5), section 5:33, section 5:34(1) and section 5:35 of the General 

Administrative Law Act shall apply. 

§ 2. Proceedings 

Section 59 

1. If the Director-General has a reasonable suspicion, after the conclusion of an investigation, 

that an infringement, as referred to in section 56(1), has been committed and that a fine or an 

order subject to a penalty should be imposed in this regard, he shall commission a report. 

2. The report shall, in any event, include a statement of: 

(a) the facts and circumstances underlying the finding that an infringement has been 

committed; 

(b) where and when the facts and circumstances, referred to in (a), occurred; 

(c) the undertaking or association of undertakings to which the infringement can be 

attributed; 

(d) the natural person to whom or the legal entity to which the infringement can be 

attributed; 

(e) the statutory provision that has been infringed. 

3. A copy of the report shall be sent to the undertaking or association of undertakings referred 

to in subsection (2)(c). 

4. At the request of an interested party who does not comprehend the report fully, due to 

inadequate knowledge of Dutch, the Director-General shall ensure, as far as possible, that the 

party concerned is notified of the contents of the report in a language which the said party 

understands. 

Section 60 

1. In derogation from paragraph 4.1.2 of the General Administrative Law Act, interested parties shall be invited in writing to state their views on the report, as referred to in section 59(1), verbally or in writing, at their discretion. 

2. The report and all other documents relating to the matter shall be available to interested 

parties for inspection for a period of at least four weeks. The invitation, as referred to in 

subsection (1), shall state where and when the documents shall be available for inspection. 

3. Section 3:11(2) and (3) and section 3:13(3) of the General Administrative Law Act shall apply. 

4. If an undertaking or association of undertakings, as referred to in section 59(2)(c), presents 

its views verbally, at the request of a party who does not adequately comprehend Dutch, the 

Director-General shall ensure that an interpreter is appointed to support the party concerned 

at the hearing, unless it can reasonably be assumed that there is no need for this. 

Section 61 

1. If necessary, interested parties shall be given an opportunity to respond to the views 

submitted. 

2. A report shall be drawn up of verbal submissions. 

§ 3. Decisions 

Section 62 

1. The Director-General shall issue a decision on whether to impose a fine or an order subject 

to a penalty. 

2. A decision imposing a fine or an order subject to a penalty shall, in any event, state: 

(a) if a fine is imposed: the sum of money payable, as well as an explanation of the level of 

the fine, taking into account the provisions of section 57(2); 

(b) if an order is imposed: the nature of the order and the term for which it applies; 

(c) the infringement, for which the fine or order is imposed, as well as the statutory 

provision which has been infringed; 

(d) the information, as referred to in section 59(2). 

3. At the request of the party who is the subject of the decision and who, due to insufficient 

knowledge of Dutch, does not comprehend the decision fully, the Director-General shall 

ensure, as far as possible, that the party concerned is notified of the contents of the decision 

in a language which the said party understands. 

Section 63 

1. The operation of a decision, as referred to in section 62(1), shall be suspended until the term for judicial appeals has expired or, if a judicial appeal has been lodged, until a ruling on the judicial appeal has been passed. 

2. Subsection (1) shall not apply in so far as the decision imposes a penalty and the Director-

General has explicitly stipulated this in the decision. 

Section 64 

The power to impose a fine or an order subject to a penalty, as referred to in section 56(1), shall lapse five years after the infringement is committed. 

Section 65 

1. A decision, as referred to in section 62(1), shall be available for inspection at the competition authority after it has been announced. 

2. The decision shall be announced in the Netherlands Government Gazette. Information which does not qualify for publication, pursuant to section 10 of the Government Information 

(Public Access) Act, shall not be available for inspection. 

§ 4. Amendment or revocation of the order subject to a penalty 

Section 66 

1. The Director-General may amend or revoke an order subject to a penalty. 

2. In derogation from paragraph 4.1.2 of the General Administrative Law Act, the Director-

General shall afford interested parties an opportunity to state their views, verbally or in 

writing, before applying subsection (1). 

§ 5. Collection of the fine 

Section 67 

1. A fine shall be paid within thirteen weeks of the date on which the decision imposing the fine comes into force. 

2. The fine shall be increased by statutory interest as of the date on which the period, referred to in subsection (1), expires. 

3. If payment is not made within the term, referred to in subsection (1), the party required to 

pay the fine shall be ordered in writing to pay within two weeks the amount of the fine, 

increased by the interest charged pursuant to subsection (2) and the cost of issuing the 

demand notice. 

Section 68 

1. In the event of failure to pay within the term of two weeks, as referred to in section 67(3), the Director-General may collect the fine, increased by the interest due, pursuant to 

section 67(2), and the cost of issuing the demand notice and collection, by writ. 

2. The writ shall be served by a bailiff at the expense of the party required to pay the fine and 

shall give rise to a writ of execution, as referred to in Book 2 of the Netherlands Code of Civil 

Procedure. 

3. For six weeks after the date on which the writ is served, the writ may be contested by 

summoning the State. 

4. The execution of the writ shall be suspended by the summons. At the request of the State, the court may lift the suspension of execution. 

CHAPTER 8. Other Infringements 

§ 1. Infringement of the obligation to cooperate 

Section 69 

1. The Director-General may impose on a party that acts in contravention of section 5:20(1) of 

the General Administrative Law Act in respect of the officials, as referred to in section 50(1), 

section 52(1) or section 89g(1), a fine not exceeding € 450,000 or, if this relates to an 

undertaking or an association of undertakings, and if this amount is greater, a fine not 

exceeding 1% of the turnover of the undertaking or, respectively, the joint turnover of the 

undertaking comprising the association of undertakings, in the financial year preceding the 

decision. 

2. The Director-General shall not impose a fine if the interested party can show, within reason, that the person or entity in question cannot be held responsible for the infringement. 

3. Section 184 of the Netherlands Criminal Code shall not apply to an infringement, as referred to in subsection (1). 

4. Section 57(3) shall apply. 

Section 70 

1. If the infringement, referred to in section 69(1), involves a refusal to cooperate in the 

application of section 5:17(1) of the General Administrative Law Act, the Director-General may impose an order subject to a penalty, ordering the business information and documents 

specified in the order to be made available for inspection. 

2. A fine, as referred to in section 69(1), and an order, as referred to in subsection (1), may be 

imposed together. 

3. Section 5:32(4) and (5), section 5:33, section 5:34(1) and section 5:35 of the General 

Administrative Law Act shall apply to the order, as referred to in subsection (1) . 

§ 2. Infringements of the obligations in respect of financial transparency 

Section 70a 

1. In the event of an infringement of section 25b(1), (2) or (3), or of the first sentence of section 25e, the Director-General may impose on the natural person to whom or legal entity to which the infringement may be attributed: 

(a) a fine not exceeding € 22,500; 

(b) an order subject to a penalty, which serves to reverse the infringement or any further 

infringement, or to prevent recurrence of the infringement. 

2. A fine and an order subject to a penalty may be imposed together. 

3. The Director-General shall not impose a fine if the interested party can show, within reason, that the person or entity in question cannot be held responsible for the infringement. 

4. Section 5:32(4) and (5), section 5:33, section 5:34(1) and section 5:35 of the General 

Administrative Law Act shall apply to the order, as referred to in subsection (1)(b) . 

§ 2. Infringements of the regulation of concentrations 

Section 71 

In the event of non-compliance with the conditions attached to a dispensation, pursuant to 

section 40(2) or section 46(2), as referred to in the respective section, the Director-General may impose a fine not exceeding € 4,500 on the natural person to whom or the legal entity to which the said infringement can be attributed. 

Section 72 

The Director-General may impose a fine not exceeding € 4,500 on a party that acts in contravention of section 43. 

Section 73 

The Director-General may impose a fine not exceeding € 22,500 on a party that provides inaccurate or incomplete information in the notification of a concentration, pursuant to section 34, or in an application for a licence to implement a concentration, as referred to in section 41(1). 

Section 74 

1. In the event of an infringement of: 

1° section 34, 

2° section 39(2)(a) or (2)(b), 

3° section 40(3)(a) or (3)(b), 

4° section 41(1), 

5° section 46 (3) or (4), 

the Director-General may impose on the natural person to whom or the legal entity to which 

the infringement can be attributed: 

(a) a fine not exceeding € 22,500; 

(b) an order subject to a penalty serving to reverse the infringement. 

2. A fine and an order subject to a penalty may be imposed together. 

3. Section 5:32(4) and (5), section 5:33, section 5:34(1) and section 5:35 of the General 

Administrative Law Act shall apply to the order, as referred to in subsection (1)(b). 

Section 75 

1. In the event of non-compliance with the conditions attached to a licence, pursuant to 

section 41(4), the Director-General may impose on the natural person to whom or the legal 

entity to which the infringement can be attributed: 

(a) a fine not exceeding € 22,500; 

(b) an order subject to a penalty, serving to secure compliance with the respective 

conditions. 

2. A fine and an order subject to a penalty may be imposed together. 

3. Section 5:32(4) and (5), section 5:33, section 5:34(1) and section 5:35 of the General 

Administrative Law Act shall apply to the order, as referred to in subsection (1)(b). 

Section 76 

A fine, pursuant to section 71, section 72, section 73, section 74(1) or section 75(1), shall not be imposed if the interested party can show, within reason, that the person or entity in question cannot be held responsible for the infringement. 

§ 3. Procedure 

Section 77 

1. If an official, as referred to in section 52(1), determines that an infringement, as referred to in section 69(1), sections 70a(1), 71, 72, 73, 74(1) or section 75(1) has been committed, the 

official shall draw up a report on the said infringement. 

2. The report shall, in any event, include a statement of: 

(a) the facts and circumstances underlying the finding that an infringement has been 

committed; 

(b) where and when the facts and circumstances, as referred to in subsection (2)(a), 

occurred; 

(c) the party who committed the infringement; 

(d) the natural person to whom or the legal entity to which the infringement can be 

attributed; 

(e) the statutory provision that has been infringed. 

3. A copy of the report shall be sent to the party, referred to in subsection (2)(c) . 

4. At the request of an interested party who, due to insufficient knowledge of Dutch, does not 

comprehend the report fully, the Director-General shall ensure, as far as possible, that the 

party concerned is notified of the contents of the report in a language which the said party 

understands. 

Section 78 

1. In derogation from paragraph 4.1.2 of the General Administrative Law Act, interested parties shall be invited in writing to state their views on the report, as referred to in section 77(1), verbally or in writing and at their discretion. 

2. If the Director-General intends to impose an order subject to a penalty, he shall also afford 

interested parties an opportunity to make their views on the proposed order known, verbally 

or in writing. 

3. If an interested party presents its views verbally, at the request of a party who does not 

understand Dutch sufficiently, the Director-General shall ensure that an interpreter is 

appointed to assist the party concerned, unless it can be assumed, within reason, that there 

is no need for this. 

Section 79 

1. A fine, as referred to in section 69(1), sections 70a(1)(a), 71, 72, 73, 74(1)(a), section 75(1)(a), and an order, as referred to in section 70(1), section 70a(1)(b), section 74(1)(b) and 

section 75(1)(b), shall be imposed by decision of the Director-General. 

2. The decision shall in any event state: 

(a) if a fine is imposed: the sum of money payable, as well as an explanation of the level of 

the fine; 

(b) if an order is imposed: the nature of the order and the term for which it applies; 

(c) the information, as referred to in section 77(2). 

3. At the request of the party who or which is the subject of the decision and who or which, due to insufficient knowledge of Dutch, does not comprehend the decision fully, the Director-

General shall ensure, as far as possible, that the party concerned is notified of the contents of 

the decision in a language which the said party understands. 

4. The decision shall be issued within thirteen weeks after the report, as referred to in 

section 77(1), has been drawn up. 

Section 80 

1. The operation of a decision, as referred to in section 79(1), shall be suspended until the term for the submission of administrative appeals has expired or, if a judicial appeal is lodged, 

until a ruling has been handed down on the judicial appeal. 

2. Subsection (1) shall not apply in so far as the decision imposes an order subject to a penalty 

and the Director-General has explicitly stipulated this in the decision. 

Section 81 

Sections 67 and 68 shall apply to the fine, as referred to in section 69(1), sections 70a(1)(a), 71, 72, 73, 74(1)(a) and section 75(1)(a). 

Section 82 

The power to impose a fine, as referred to in section 69(1), sections 71, 72, 73, 74(1)(a) and 

section 75(1)(a), shall lapse two years after the infringement is committed. 

Section 82a 

The power to impose a fine and an order subject to a penalty, as referred to in section 70a(1), shall lapse five years after the infringement is committed. 

CHAPTER 9. Provisional Order Subject to a Penalty 

Section 83 

1. The Director-General may impose a provisional order subject to a penalty if, in his 

provisional opinion, it is probable that section 6(1) or section 24(1) have been infringed and 

immediate action is required, in view of the interests of the undertakings affected by the 

infringement or in the interest of preserving actual competition. 

2. A provisional penalty obliges the natural person to whom or the legal entity to which the 

infringement can provisionally be attributed to perform or refrain from the actual or legal 

action described in the said order. 

3. Section 5:32(4) and (5), section 5:33, section 5:34(1) and section 5:35 of the General 

Administrative Law Act shall apply to the order, referred to in subsection (1) . 

Section 84 

1. The Director-General shall notify interested parties in writing of his intention to impose a 

provisional order, stating his reasons for this. 

2. In derogation from paragraph 4.1.2 of the General Administrative Law Act, the Director-

General shall afford interested parties the opportunity to present their views verbally or in 

writing before subsection (1) is applied. 

Section 85 

1. The Director-General shall issue a decision imposing a provisional order at the earliest 

opportunity. 

2. If a provisional penalty is imposed, the Director-General may stipulate in the decision when it shall expire. 

3. The provisional order shall in any event expire: 

(a) if a report, as referred to in section 59(1), is not prepared within six months of the date 

on which the decision is issued; 

(b) as soon as a decision, as referred to in section 62(1), is issued, if the report, as 

referred to in subsection (3)(a), is prepared within the term referred to in 

subsection (3)(a). 

Section 86 

Section 65 shall apply mutatis mutandis to a decision imposing a provisional order. 

Section 87 

1. The Director-General may revoke or amend a provisional order. 

2. Sections 84, 85 and 86 shall apply mutatis mutandis. 

CHAPTER 10. Application of European Community Competition Rules 

Section 88 

The Director-General is designated as the competition authority for the Netherlands, as referred to in Regulation 1/2003, and as the authorised authority, as referred to in Regulation 139/2004, and shall exercise the existing powers, pursuant to the Regulations based on Article 83 of the Treaty, to apply Article 81 and Article 82 of the Treaty, as well as the existing power, pursuant to Article 84 of the Treaty, to determine the admissibility of competition agreements and the abuse of a dominant position on the common market. 

Section 89 

Chapters 6, 7 and 9 shall apply mutatis mutandis to the exercising of the powers, as referred to in section 88. 

Section 89a 

1. The Director-General shall exercise existing powers, pursuant to Article 29(2) of Regulation 

1/2003, in declaring a block exemption inoperative. 

2. In preparing the decision, paragraph 3.4 of the General Administrative Law Act shall apply. 

3. A decision, pursuant to subsection (1), shall not come into force earlier than six weeks after 

the date on which it is made available for inspection. 

Section 89b 

1. The officials, designated pursuant to section 50(1), are charged with providing assistance in 

an inspection by the Commission of the European Communities, pursuant to a competition 

regulation. 

2. Section 5:12 of the General Administrative Law Act shall apply mutatis mutandis. 

3. In the event of resistance to the inspection, the designated officials shall provide the 

necessary assistance to enable the Commission of the European Communities to carry out 

the inspection, if necessary with the assistance of the police. 

Section 89c 

1. If an undertaking or association of undertakings resists an inspection by the Commission of 

the European Communities, pursuant to a competition regulation, in so far as the inspection 

includes extensive searching, a prior warrant issued by the examining magistrate, responsible 

for processing criminal cases brought before the Court of Rotterdam, is required for 

providing the necessary assistance. If possible, the warrant shall be presented. 

2. In assessing the application for a warrant, the examining magistrate shall ensure that the 

proposed compulsory measures are not arbitrary or disproportionate in relation to the object 

of the inspection, as set out in the competition regulation and in community law. Section 171 

of the Netherlands Code of Criminal Procedure shall apply mutatis mutandis. The examining 

magistrate may consult the public prosecution service before taking a decision. 

3. The examining magistrate may be present during the inspection. 

Section 89d 

1. A prior warrant, issued by the examining magistrate responsible for processing criminal 

cases brought before the Court of Rotterdam, is required for an inspection, as referred to in 

Article 21(1) of Regulation 1/2003, carried out by the Commission of the European 

Communities in buildings, premises and vehicles other than those of companies and 

association of companies, including the private residences of directors, managers and other 

personnel. If possible, the warrant shall be presented. 

2. The examining magistrate shall assess the application for a warrant, pursuant to Article 21(3) of the Regulation. Section 171 of the Netherlands Code of Criminal Procedure shall apply mutatis mutandis. The examining magistrate may consult the public prosecution service 

before taking a decision. 

3. The examining magistrate may be present during the inspection. 

4. In so far as this relates to the inspection of a private residence, this section shall apply in 

derogation from sections 2, 3 and 8 of the General Act on Entry into Dwellings.9 

Section 89e 

1. A warrant, as referred to in section 89c(1) or section 89d(1), shall include the reasons for 

which it was issued, shall be signed and shall state: 

(a) the name of the examining magistrate who issued the warrant; 

(b) the name or the number and the capacity of the person to whom the warrant has been 

issued; 

(c) the decision, in which the Commission of the European Communities has ordered the 

inspection; 

(d) the date of issue. 

2. The warrant shall remain in force at the latest up to and including the third day following the date on which it was issued. 

3. In so far as this relates to the inspection of a private residence, this section shall apply in 

derogation from section 6 of the General Act on Entry into Dwellings. 

Section 89f 

1. The official, who provides assistance in the inspection of a private residence or in the 

extensive searching of a place other than a private residence, shall draw up a written report 

on the inspection under oath or solemn promise of office. 

2. In the report, he shall state: 

(a) his name or number and his capacity; 

(b) the date on which the warrant was issued and the name of the examining magistrate 

who issued the warrant; 

(c) the decision, in which the Commission of the European Communities has ordered the 

inspection; 

(d) the place of the inspection and the name of the person, in respect of whom the 

inspection was carried out; 

(e) the manner in which entry was obtained and the time at which the inspection 

commenced and was concluded; 

(f) the actions undertaken during the inspection and all other occurrences; 

(g) the names or numbers and capacity of other persons who participated in the 

inspection. 

3. The report shall be sent to the examining magistrate that issued the warrant at the latest on 

the fourth day following the day on which the inspection was concluded. 

4. A copy of the report shall be issued or sent to the person on whose premises the inspection 

was carried out at the latest on the fourth day following the day on which the inspection was 

concluded. If the aim of the inspection so requires, the issuing or dispatching of this report 

may be postponed. In such cases, the issuing or dispatching of the report shall take place as 

soon as this is permissible in the interests of the aforementioned aim. If it is not possible to 

issue or dispatch the copy, the examining magistrate or the official, who has provided 

assistance, shall ensure that the copy is available to the person, on whose premises the 

inspection was carried out, for a period of six months. 

5. In so far as this relates to an inspection of a private residence, this section shall apply in 

derogation from sections 10 and 11 of the General Act on Entry into Dwellings. 

Section 89g 

1. The officials, designated pursuant to section 50(1), are responsible for providing assistance 

in an inspection, pursuant to a competition regulation, by the competition authority carried 

out at the request of the Commission of the European Communities. 

2. In carrying out the inspection, the designated officials shall exercise the regulatory and 

investigative powers assigned to them, pursuant to chapter 6. 

Section 89h 

1. The Director-General or the Commission of the European Communities, without acting as a 

party, may present written submissions in the proceedings before the Administrative Court in 

respect of a judicial appeal, pursuant to the first paragraph of Article 15(3) of Regulation 

1/2003, if the Director-General or the Commission of the European Communities has 

expressed its wish to do so. The Court may set a deadline for this. With the permission of the 

Court, they may also make verbal submissions during the hearing. 

2. Following an application, pursuant to the second paragraph of Article 15(3) of Regulation 

1/2003, the Court shall provide the Director-General and the Commission of the European 

Communities with all documents referred to in the aforementioned provision. The parties 

may give their opinions on the documents to be issued within a term to be determined by the 

Court. 

3. The parties may respond to submissions presented by the Director-General or the 

Commission of the European Communities within a term to be determined by the Court. The 

Court may provide the parties with an opportunity to respond to each other's submissions. 

Section 89i 

1. If the Administrative Court wishes to request information or advice, pursuant to Article 15(1) 

of Regulation 1/2003, it shall notify the parties in writing of the questions to be asked and the 

documents to be sent. 

2. The parties may give their opinion on the questions to be asked and the documents to be 

sent in writing within a term to be determined by the Court. 

3. The Clerk of the Court shall send a copy of the answer to the request for information or 

advice to the parties. 

4. The parties may give their opinion on the answer or advice within a term to be determined by the Court. Section 8:29 of the General Administrative Law Act shall apply mutatis mutandis. 

Section 89j 

Pursuant to Article 15(2) of Regulation 1/2003, the Clerk of the Court shall issue a copy of the ruling of the Administrative Court in respect of the application of Articles 81 and 82 of the Treaty to the Commission of the European Communities at the earliest opportunity. Except where this relates to rulings or decisions of the Dutch Supreme Court or rulings of the Administrative Law Division of the Council of State, the ruling shall be issued with the intervention of the Council for the Administration of Justice. If, in the opinion of the Administrative Court, the protection of important interests of parties or third parties gives cause for this, the Clerk of the Court may issue an anonymous copy of the ruling. 

CHAPTER 11. Use of Information 

Section 90 

Information or data relating to an undertaking, obtained in the course of any activity in relation to the implementation of this Act, may be used solely for the purpose of the application of this Act, with the exception of information, as referred to in Article 28(1) of Regulation 1/2003 and Article 17(1) of Regulation 139/2004. 

Section 91 

In derogation from section 90, the Director-General is authorised to provide information or data, obtained in the performance of the duties assigned to him by this Act, to: 

1° a foreign institution which is responsible, pursuant to national statutory provisions, for the 

application of competition rules, in so far as such information or data are, or could be, of 

significance for the performance of the duties of that institution and, in the Director-

General's opinion, the provision of such information or data is in the interests of the Dutch 

economy, provided that: 

2° an administrative body which is responsible for duties relating, or partly relating, to the 

application of competition rules, pursuant to statutory provisions other than this Act, in as 

far as such information or data are, or could be, of importance in the performance of the 

duties of that body, 

provided that: 

(a) the confidentiality of the information or data is sufficiently protected; and 

(b) sufficient assurances are given that the information or data will not be used for any purpose other than that for which they are provided. 

CHAPTER 12. Legal Protection 

Section 92 

1. A commission, as referred to in section 7:13 of the General Administrative Law Act, shall 

advise on any administrative appeals against a decision, as referred to in section 62(1). 

2. The members of the advisory commission, as referred to in subsection (1), shall not be 

employees of the Ministry of Economic Affairs. 

Section 93 

1. In derogation from section 8:7 of the General Administrative Law Act, the Court of Rotterdam shall be the competent court in respect of judicial appeals against decisions pursuant to this Act. 

2. Section 7:1 of the General Administrative Law Act shall not apply to decisions, as referred to in section 37(1) and section 44(1). 

CHAPTER 13. Amendment of Other Acts 

Section 94 

[This section amends the Economic Offences Act.10] 

Section 95 

The Economic Competition Act is repealed. 

Section 96 

[This section amends the Income Tax Act of 1964.] 

Section 97 

[This section amends the Maritime Transport Act.11] 

Section 98 

[This section amends the Administrative Organisations Administrative Jurisdiction Act.12] 

Section 99 

[This section amends the Council of State Act.13] 

CHAPTER 14. Transitional Provisions 

Section 100 

1. Section 88 shall apply mutatis mutandis in the application of Regulation (EEC) No. 4064/89 of the Council of the European Communities of 21 December 1989 in relation to the 

regulation of concentrations of undertakings (OJEC 1990, L 257), pursuant to Article 26(2) of 

Regulation 139/2004. 

2. Section 89g or sections 89b, 89c, 89e and 89f respectively shall apply mutatis mutandis in the application of Article 12(1) or Article 13(5) and (6) of Regulation (EEC) No. 4064/89 of the Council of the European Communities of 21 December 1989 in relation to the regulation of concentrations of undertakings (OJEC 1990, L 257), pursuant to Article 26(2) of Regulation 139/2004. 

Section 101 

[Repealed] 

Section 102 

[Repealed] 

Section 103 

[Repealed] 

Section 104 

1. A decision, issued pursuant to section 24(1)(b) of the Economic Competition Act, shall be 

deemed to be an order, as referred to in section 56(1)(b), as from the date on which 

section 24 comes into force, on the understanding that section 58(2) shall not apply. The 

Director-General shall issue a decision in respect of the penalty payments attaching to the 

order within six weeks of the said date. 

2. A decision, issued pursuant to section 27(1) of the Economic Competition Act, shall be 

deemed to be a provisional order, as referred to in section 83(1), as of the date on which 

section 24 comes into force, on the understanding that, in derogation from the term 

stipulated in section 85(3)(a), the order shall lapse if, within three months of the said date, a 

report on the infringement of section 24(1), as referred to in section 59(1), has not been 

drawn up on expiry of the three-month term. The Director-General shall take a decision on 

the penalty attaching to the provisional order within four weeks of the date on which 

section 24 comes into force. 

Section 105 

1. If the term for submission of administrative appeals against a decision, pursuant to 

section 24(1)(b), or section 27(1) of the Economic Competition Act, as stipulated in 

section 6:7 of the General Administrative Law Act, has not expired on the date on which 

section 24 comes into force, and an administrative appeal has not yet been filed, the date on 

which section 24 comes into force shall be deemed to be the date on which notice of the 

decision is given for the purposes of section 6:7. The administrative appeal shall be filed with 

the Director-General and shall be processed in accordance with applicable law in force after 

the aforementioned date. 

2. The law, as applicable prior to the date on which section 24 comes into force, shall continue to apply in respect of the processing of administrative appeals or judicial appeals filed prior to that date, or filed against a decision, pursuant to the provisions of section 24(1)(b) or section 27(1) of the Economic Competition Act. 

3. The law, as applicable prior to the date on which section 24 comes into force, shall continue to apply in respect of a judicial appeal against a decision on an administrative appeal, issued pursuant to subsection (2), and in respect of the processing of the judicial appeal. 

Section 106 

Punishments and measures imposed for infringements of provisions of or pursuant to the 

Economic Competition Act, constituting economic offences and committed before the date on 

which section 94 comes into force, shall remain in force. 

CHAPTER 15. Final Provisions 

Section 107 

1. The chapters of this Act shall come into force as of a date to be determined by Royal Decree, which date may vary for each chapter or paragraph thereof. 

2. Section 16 shall be repealed five years after the date on which it comes into force. 

3. Section 32 shall be repealed two years after the date on which it comes into force. 

Section 108 

[This section amends this Act.] 

Section 109 

[This section amends this Act.] 

Section 110 

This Act shall be cited as: the ‘Competition Act’. 

We order and command that this Act shall be published in the Bulletin of Acts and Decrees, and that all ministerial departments, authorities, bodies and officials whom it may concern shall diligently implement it. 

Done at The Hague, 22 May 1997. 

Beatrix 

The Minister of Economic Affairs, G. J. Wijers 

Promulgated on 24 June 1997, 

The Minister of Justice, W. Sorgdrager 

� In the sense of the “Review under Article 24.2 of the Application of the Provisions of the Section of the TRIPS Agreement on Geographical Indications”, Note by the WTO Secretariat ((IP/C/W/253): “This category of means of protection for IGOs [Indications of Geographical Origin] covers laws which, while not specifically providing for the protection of IGOs, prohibit business practices which can involve the misuse of IGOs. A broad range of laws of this nature [may be] referred to, many relating to the repression of unfair competition or the protection of consumers either in general terms or more specifically in regard to such matters as the labelling of products, health protection and food safety.”


� IP/C/W/253: “Trademark law may provide two types of protection for IGOs: on the one hand, protection against the registration and use of IGOs as trademarks; and, on the other, the protection of IGOs against unauthorized use by third parties. This category also includes collective and/or certification marks.


� IP/C/W/253: “[This] category covers […] laws specifically dedicated to the protection of IGOs or…  provisions providing for special protection of IGOs contained in other laws, for example on trademarks, marketing, labelling or taxation. Some of these means provide sui generic protection for IGOs that relate to products with specifically defined characteristics or methods of production; other means apply without such specific definitions.”


� “The registration of a trademark for wines which contains or consists of a geographical indication identifying wines or for spirits which contains or consists of a geographical indication identifying spirits shall be refused or invalidated, ex officio if a Member’s legislation so permits or at the request of an interested party, with respect to such wines or spirits not having this origin.”


� We call “interprofession” a multi-professional institution that has no commercial statute and whose mission is to co-ordinate the market operations between at least two levels of a given food product supply chain. An “interprofession” is generally an association that is composed of two bodies or more (such as producers, processors, traders, sometimes retailers…), which may negotiate and make decisions in order to improve the collective efficiency of the supply chain. (In France and Switzerland : interprofessions ; in Italy : consorzio ; in Germany : Branchenorganisationen).


� “Wet op de Bedrijfsorganisatie” (Law on the Business Organisation), based on articles 80 and 152 of the Dutch Constitution, 27 January 1950.


� Most information and examples below are drawn from Vroom-Cramer (2002). Examples of legal cases about geographical names in this preface are limited to the food and agriculture sector.





� European Court of Justice, case 182/84 (Miro), November 26, 1985





� Maaslander must not be confused with the generic name “Maasdammer” as described by the Landbouwkwaliteitswet (the Dutch Agriculture Quality Law, which will expire on 1 Janauri 2006), being a cheese made from unskimmed milk and propionic starter bacteria, causing the typical big Emmenthal/Gruyere wholes and a sweet/nutty taste. Maaslander officially is a Maasdammer type of cheese. Both Maasland and Maasdam are the names of villages near Rotterdam. There is no historical or physical connection between the villages and the cheese(s).


�  Law of 1969 as amended by the Protocol of 10 November 1983, amending the Uniform Benelux Law on Trademarks and by the Protocol of 2 December 1992, amending the Uniform Benelux Law on Trademarks; � HYPERLINK "http://www.clea.wipo.int" ��www.clea.wipo.int�;  � HYPERLINK "http://www.nmanet.nl/engels/home/Legislation/10_Dutch_Competition_act/Index.asp" ��http://www.nmanet.nl/engels/home/Legislation/10_Dutch_Competition_act/Index.asp�.











�  Nederlandse Mededingingswet. Act of 22 May 1997; Version applicable as of 1 August 2004; Netherlands Government Gazette (Staatcourant) 2004, p.345;  � HYPERLINK "http://www.nmanet.nl/engels/home/Legislation/10_Dutch_Competition_act/Index.asp" \o "http://www.nmanet.nl/engels/home/Legislation/10_Dutch_Competition_act/Index.asp" �http://www.nmanet.nl/engels/home/Legislation/10_Dutch_Competition_act/Index.asp� (Hit: 18 Dec 2004)
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